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ABSTRACT 
It is 150 years since the establishment of the International Committee of the 
Red Cross (ICRC), following Henry DunantÕs experiences during the aftermath 
of the Battle of Solferino. It is 100 years since the commencement of the Great 
War: if we think about a ÔtraditionalÕ battlefield, what images come to mind? 
Perhaps one imagines soldiers in uniform, tanks, guns and trenches. Do the 
emblems of the International Red Cross and Red Crescent Movement 
(IRCRCM) feature in the imagined conflict scenario? Now imagine the 
conflicts happening today in, for example, Syria, Mali, Democratic Republic of 
Congo (DRC) and Ukraine. In these conflicts, soldiers mingle with civilians in 
towns, armoured vehicles and open backed trucks transport non- uniformed 
soldiers between conflict areas and weapons include, amongst others, 
improvised explosive devices, suicide bombers and sexual violence. 
Nevertheless the emblems of the IRCRCM continue to emblazon the uniforms 
of medical personnel and their equipment, vehicles and aid boxes.  
What consequences do the changes in the nature of armed conflicts have for 
the ICRC? The human consequences of conflict and the presence of the ICRC 
has been a constant for 150 years, but the needs of the population and the types 
of violence continually change. Indeed, since the creation of the ICRC in 1863, 
the methods, means and actors in conflicts have changed, but so has the 
practice of the ICRC. This thesis considers the legality of such developments. 
The ICRC is, perhaps most significantly, the self-entitled, ÔguardianÕ of 
international humanitarian law (IHL) and a neutral and independent entity.
1
  
                                                        
1 Sandoz Y, ÔThe International Committee of the Red Cross as Guardian of International 
Humanitarian LawÕ (ICRC, 31 December 1998) 
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This thesis considers the activities currently undertaken by the ICRC in the 
name of ÔhumanitarianismÕ. It addresses whether a strict interpretation of the 
Geneva Conventions I, II, III and IV 1949, Additional Protocols I and II and 
Statutes of the ICRC would show that it is, as an organisation, usurping its 
mandate and principles.
2
 It also takes into account the ÔICRC Study on 
Customary IHLÕ.
3
 
The thesis examines the issue of whether the ICRC is an organisation with 
International Legal Personality (ILP) and, if so, whether it has legitimately 
extended its role beyond that provided in the Geneva Conventions I, II, III and 
IV 1949, Additional Protocols I and II and the Statutes of the IRCRCM. More 
broadly therefore the thesis examines the relationship between the ICRC and 
international law, including IHL, jus ad bellum and international human rights 
law (IHRL). One unique contribution made by this thesis is to undertake a 
substantial analysis of the meaning and implementation of humanity, which is 
a principle of the IRCRCM.  
The IRCRCM definition of the principle of humanity is: 
                                                                                                                                                  
<www.icrc.org/eng/resources/documents/misc/about-the-icrc-311298.htm> accessed 31 July 
2014. 
2
 Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field. Geneva, 12 August 1949, 75 UNTS 31; Convention (II) for the 
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces 
at Sea. Geneva, 12 August 1949, 75 UNTS 85; Convention (III) relative to the Treatment of 
Prisoners of War. Geneva, 12 August 1949, 75 UNTS 135; Convention (IV) relative to the 
Protection of Civilian Persons in Time of War. Geneva, 12 August 1949, 75 UNTS 287; 
Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of International Armed Conflicts, (Protocol I), 8 June 1977, 1125 UNTS 
3 (Additional Protocol I); Protocol Additional to the Geneva Conventions of 12 August 1949, 
and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), 8 
June 1977, 1125 UNTS 609 (Additional Protocol II); Statutes of the ICRC, 3 October 2013 
(The present Statutes replace the Statutes of the International Committee of the Red Cross of 
21 June 1973, revised on 20 July 1998 and 8 May 2003) (Statutes of the ICRC). 
3
 Henckaerts J-M and Doswald-Beck L, Customary International Humanitarian Law: Volume 
1 Rules (CUP 2005).
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The International Red Cross and Red Crescent Movement, born of a 
desire to bring assistance without discrimination to the wounded on the 
battlefield, endeavours, in its international and national capacity, to 
prevent and alleviate human suffering wherever it may be found. Its 
purpose is to protect human life and health and to ensure respect for the 
human being. It promotes mutual understanding, friendship, 
cooperation and lasting peace amongst all people.
4
 
Chapter five of the thesis shows that emerging concepts in the latter part of the 
twentieth century, in particular sovereignty as responsibility, human security 
and the Responsibility to Protect (RtoP), are indicative of a development 
within the international community which identified the plight of individuals 
within sovereign States as relevant to the international community at large. In 
particular, the ÔhumanityÕ and humanitarian needs of people living within states, 
in particular during and after conflict, became part of international discourse. 
Humanitarian assistance is no longer restricted to the provision of aid to 
soldiers.  
The idea of inhumanity in internal armed conflicts also gained traction on the 
international stage.
5
 It is evident from recent conflicts such as Libya, Syria and 
Ukraine that international willingness and ability to respond to such situations 
varies considerably.
6
 This thesis, therefore, considers whether the ICRC is able 
                                                        
4
 Statutes of the International Red Cross and Red Crescent Movement were adopted by 
consensus at the Twenty- fifth International Conference of the Red Cross, meeting in Geneva 
in October 1986 (Statutes of the IRCRCM) and contain a definition of humanity. 
5
 Additional Protocol II. 
6
 UNSC Res 1970 (26 February 2011) Peace and Security in Africa. UNSC Res 1973 (17 
March 2011) The Situation in Libya; Letter dated 28 February 2014 from the Permanent 
Representative of Ukraine to the United Nations addressed to the President of the Security 
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to reach people on the ground in a way that more politicised actors, such as the 
UN, are not. It considers whether there is a case to be made for a humanitarian 
approach to protection during, and after, armed conflict? Is the ICRC capable 
of reaching individuals and communities in a promising and effective way? 
Has the ICRC had to adapt its humanitarian assistance and protection roles to 
adequately respond to the changing nature of armed conflicts? These questions 
permeate the analysis of the mandate of the ICRC and its current work, which 
is undertaken throughout this thesis.  
Critically, this thesis dedicates a chapter to analyse what ÔhumanityÕ means 
today. In much literature humanity is considered in terms of IHL, which, it is 
argued, provides a limited definition of such.
7
 Likewise, much literature on the 
ICRC centreÕs on its links to IHL. The ICRC often forms a subsection of a 
chapter on IHL or is viewed through the lens of IHL.
8
 This thesis goes further 
than traditional accounts of the ICRC, as it presents the ICRC as key actor in 
the long-term protection and assistance of individuals and communities 
suffering through and trying to recover from armed conflict. It addresses the 
question of how to interpret ÔhumanityÕ and whether, perhaps, there is a case to 
argue that it can and should be interpreted more broadly, given the influx of 
human focused concepts to emerge since the end of the Second World War. 
This thesis focuses on sovereignty as responsibility, human security and 
                                                                                                                                                  
Council (28 February 2014) UN Doc S/2014/136; SC Res 2166 (21 July 2014) Ukraine; SC 
Res 2191 (17 December 2014) Syria. 
7
 Solis G, The Law of Armed Conflict: International Humanitarian Law in War (CUP 2010); 
Fleck D, The Handbook of International Humanitarian Law (OUP 2008); Dinstein Y, The 
Conduct of Hostilities under the Law of International Armed Conflict (CUP 2010); Teitel RG, 
HumanityÕs Law (OUP 2011). 
8
 See ibid. 
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Responsibility to Protect (RtoP) as key examples of such, as they all relate to 
humanitarianism. Their specific links are considered in detail in chapter five. 
Teitel published ÔHumanityÕs LawÕ in 2011 which reflects on issues similar to 
those contained in this thesis. However, much of TeitelÕs analysis remains 
grounded in Ôblack-letterÕ law, whereas this thesis is taking a socio-legal 
approach and focuses on the law and practice of the ICRC. HumanityÕs Law, as 
a concept, is very close to this AuthorÕs interpretation and understanding of 
international law and the international legal order, and, as such, it is imperative 
to refer, throughout the thesis, to ideas put forward in ÔHumanityÕs LawÕ. In 
terms of existing literature and academic argument on the matter of ÔhumanityÕ, 
Teitel provides a comprehensive analysis of case law and theory. In addition 
much literature on the ICRC dedicates a passing comment to the Principles of 
the IRCRCM, which include ÔhumanityÕ.
9
  
Sovereignty as responsibility, human security and RtoP are reflective of a shift 
away from a state-centric model of the international legal order. There is 
increasing awareness and political will in terms of the plight of vulnerable 
populations in need. The key for this thesis is whether the ICRC mandate and 
practice are reflective of the developing notions of humanity, that is, is the 
ICRC Ôbuying inÕ to security or interventionist interpretations of humanity? Or, 
which would be a much more daring conclusion to draw, is the ICRC actually 
ÔfeedingÕ the development of ÔhumanityÕ as a concept which is, in turn, 
permeating international legal discourse more broadly?  
                                                        
9
 Statutes of the International Red Cross and Red Crescent Movement were adopted by 
consensus at the Twenty-fifth International Conference of the Red Cross, meeting in Geneva in 
October 1986. 
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The traditional theory of human security, as proposed by the United Nations 
Development Programme in 1994, considered economic, food, health, 
environmental, personal, community and political security to be of 
consequence to the people living in conflict and other insecure environments.
10
 
These types of security were seldom prioritised in traditional security 
paradigms, which focused on national security. This thesis considers human 
security to be of continuing importance to people on the ground during and 
after armed conflict and other situations of violence. For people trying to 
rebuild their lives, family life, food, health and community security are as 
important, if not more important, than the maintenance of territorial borders. In 
this regard, it considers the work of the Economic Security (EcoSec) Unit, 
which assesses needs at household level in order to obtain first-hand local 
information. 
This thesis required the undertaking of interviews with ICRC delegates at the 
headquarters in Geneva. The literature in this area is somewhat limited and that 
which is produced comes predominantly from the ICRC. It was necessary 
therefore to undertake empirical research to provide an original contribution to 
research in this field and to comprehensively address the research questions of 
this thesis. Finally, this thesis uses a case study of the ongoing conflict in the 
DRC to examine the activities of the ICRC and shows how, and to what extent, 
the changes within the ICRC practice are impacting people on the ground. The 
case study was also informed by the interviews. 
                                                        
10
 UNDP, Human Development Report 1994 (UNDP, OUP 1994). 
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INTRODUCTION 
a) The Day-to-Day Impact of Armed Conflict on Local People and 
Communities 
In armed conflicts today, individuals, villages, religious and other groups, 
within the same local community, take up arms to fight against each other. 
Nowadays conflicts increasingly continue for months, years, and even decades 
and have consequences that reach far beyond the battlefield. Protracted armed 
conflict tears the social fabric between communities and, until it can be 
repaired, feelings of resentment and fear continue to permeate the delicate 
balance between war and peace.
1
 Recent and ongoing conflicts in, for example, 
the DRC, Syria and the Ukraine, have a myriad of different causes, from ethnic 
rivalries, to the extremes of poverty and wealth, dictatorship and religious 
rifts.
2
 The days of battlefield conflicts where soldiers, their weapons and 
equipment fought away from civilians are gone. The ÔendÕ to the battle was 
traditionally signified physically on the battlefield or through a declaration of 
peace by the government of each warring state. The human effects of conflict 
are, today, more pronounced than ever. 
The birth of the Red Cross in 1863 was galvanised by the Ôdesire to bring 
assistance without discrimination to the wounded on the battlefieldÕ and Ôto 
                                                        
1
 Call CT (ed), Building States to Build Peace (International Peace Institute, Lynne Rienner 
Publishers Inc. 2008) 1. 
2
 The situations in the DRC, Ukraine and Syria are complex and continually evolving, 
reputable news sites such a Reuters (http://uk.reuters.com/search?blob=syria) provide up to 
date reports; For information on current armed conflicts see ÔGlobal Peace Index 2014: 
Measuring Peace and Assessing Country RiskÕ (Institute for Economics and Peace) 
<http://www.visionofhumanity.org/sites/default/files/2014%20Global%20Peace%20Index%20
REPORT.pdf> accessed 4 January 2015- ÔThe index gauges global peace using three broad 
themes: the level of safety and security in society; the extent of domestic or international 
conflict; and the degree of militarisationÕ.  
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prevent and alleviate human suffering wherever it may be foundÕ.
3
 The 
changing nature of conflict has forced the International Committee of the Red 
Cross (ICRC) to adapt its protection and assistance roles to respond to the 
human needs on the ground. In the Democratic Republic of Congo (DRC), for 
example, which is the case study in this thesis, the ICRC currently promotes 
respect for international humanitarian law (IHL) in the treatment of civilians 
and detainees and helps those adversely affected by conflict and internal 
violence to survive and become self-sufficient. It also improves water supply 
and sanitation, strengthens health care for the wounded and sick, including 
victims of sexual violence, and reunites families.
4
 
In todayÕs increasingly non-international armed conflicts (NIACs), the people 
involved in the fighting also live amongst the civilian population. The sight of 
ÔperpetratorsÕ of violence walking the streets is not unusual, neighbours 
become threats and the ÔdangerÕ is within, rather than outside, the local 
community.
5
 In a personal interview with a woman whose sons were 
disappeared in the town of Granada, Colombia, Romero wrote her story: ÔI 
came from church and they killed a girl in the street. The killer said to me: 
Òpretend that nothing happenedÓ. And I did exactly that: I walked over the 
corpse and I went home, with pain in my soul and immense fear, but I just 
walked away from that placeÕ.
6
 When conflicts occur within States experiences 
                                                        
3
 Durand A, The International Committee of the Red Cross: From Sarajevo to Hiroshima 
(ICRC, Geneva 1981) 55; See also Coupland R, ÔHumanity: What is it and How Does it 
Influence International Law?Õ (2001) 83 IRRC 969. 
4
 ÔThe ICRC in DR CongoÕ (ICRC) <www.icrc.org/eng/where-we-work/africa/congo-
kinshasa/index.jsp> accessed 15 May 2014.  
5
 Romero GR, ÔVoices Around Us: Memory and Community Empowerment in Reconstruction 
Efforts in ColombiaÕ (2012) 6 The Intl J of Transitional Justice 1, 5. 
6
 ibid. 
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like these are not unusual; insecurity permeates every waking moment of 
peopleÕs daily lives and they live with the fear and possibility of conflict 
recurring in these circumstances. The inability or unwillingness of the State to 
provide for basic human needs and take steps to build sustainable peace 
preclude the realisation of human security in the day-to-day lives of people on 
the ground.  
Unfortunately, current international responses fail to adequately address 
insecurity at ground level, for people living through and after the conflict. In 
fact, despite the proliferation of so-called peace building mandates 
operationalised by the UN, States that do not return to conflict Ôhave suffered 
extremely high rates of Òviolent crimeÓ, with people forced to endure levels of 
insecurity exceeding those in many officially designated conflict zonesÕ.
7
 The 
physical effects of conflicts, such as the destruction of schools, hospitals, 
bridges and so on, force people to live without running water, mains electricity, 
and access to basic social services and supply of basic goods.
8
 These 
consequences leave people unable to provide for their families and children. In 
these circumstances the desperate need for ÔnormalityÕ saturates every day life. 
In addition, weak or non-existent government institutions compound economic 
distress, a culture of impunity and a breakdown in the rule of law. Worryingly 
some estimates are that half of all Ôpost-conflictÕ countries return to war within 
five years.
9
  
                                                        
7
 Jenkins R, Peace Building: From Concept to Commission (Routledge, London 2013) 1. 
8
 Paris R, At WarÕs End: Building Peace after Civil Conflict (CUP, 2004) 3. 
9
 Collier PA and Sderbom M, ÔWorking Paper produced by the Centre for the Study of 
African EconomicsÕ (Department of Economics, Oxford University) WPS/2006-12, August 17 
in Call T and Cousens EM, ÔEnding Wars and Building Peace: International Responses to War 
Torn SocietiesÕ (2008) 9 Intl Studies Perspectives 1, 5. 
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The activities that can be undertaken by the ICRC are defined in Common 
Article 3, Article 9 Geneva Conventions I, II and III 1949 and Article 10 
Geneva Convention IV 1949. Under Common Article 3 (2) Geneva 
Conventions I, II, III and IV 1949 Ôan impartial humanitarian body, such as 
the International Committee of the Red Cross, may offer its services to the 
Parties to the conflictÕ.
10
 In addition, Article 18 AP II contains specific 
roles for relief societies and relief actions.
11
  
 
Articles 9, 9, 9 and 10 Geneva Conventions 1949, which concern 
international armed conflicts, state that:  
 
The provisions of the present Convention constitute no obstacle to 
the humanitarian activities which the International Committee of 
the Red Cross or any other impartial humanitarian organisation 
may, subject to the consent of the Parties to the conflict concerned, 
undertake for the protection of wounded and sick, medical 
personnel and chaplains, and for their relief. 
 
                                                        
10
 Emphasis added. 
11
 AP II art 18 on Relief societies and relief actions states that 1. Relief societies located in the 
territory of the High Contracting Party, such as Red Cross (Red Crescent, Red Lion and Sun) 
organizations, may offer their services for the performance of their traditional functions in 
relation to the victims of the armed conflict. The civilian population may, even on its own 
initiative, offer to collect and care for the wounded, sick and shipwrecked. 
2. If the civilian population is suffering undue hardship owing to a lack of the supplies 
essential for its survival, such as foodstuffs and medical supplies, relief actions for the civilian 
population which are of an exclusively humanitarian and impartial nature and which are 
conducted without any adverse distinction shall be undertaken subject to the consent of the 
High Contracting Party concerned. 
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In addition, under the Statutes of the IRCRCM, the ICRC may undertake 
humanitarian initiative as a neutral intermediary.
12
 The relationship between 
these two ÔmandatesÕ is considered in detail in chapters one and two of the 
thesis, which informs analysis of the mandate throughout later chapters of the 
thesis. The Statutes of the IRCRCM, broadly speaking, provide the ICRC with 
a mandate to act in situations not amounting to armed conflict, that is, 
situations outside of the threshold for IHL. Finally, the ÔrightÕ to undertake its 
mandate in a given State is provided for in Headquarters Agreements, which 
the ICRC negotiates and agrees on an individual and confidential basis with 
each host State.
13
 The process of adopting the Headquarters Agreements and 
their content is discussed in chapters one and two. The essential elements of 
these agreements are also considered in chapter one. 
In addition to its mandate to act in certain circumstances and undertake specific 
humanitarian activities, the ICRC is guided by the Fundamental Principles of 
the IRCRCM. They include humanity, impartiality, neutrality, independence, 
voluntary service, unity and universality. Humanity and impartiality form the 
ÔcoreÕ of the ICRC, that is, they aim to bring humanity to those affected by 
armed conflict and they do so for anyone who needs help. The principles of 
neutrality and independence are ÔtoolsÕ to secure host State consent to their 
presence and work.  
The thesis shows that ÔhumanityÕ features in a number of concepts that 
emerged in the latter part of the twentieth century and considers whether the 
                                                        
12
 Statutes of the IRCRCM. 
13
 For example, ÔAgreement between the International Committee of the Red Cross and the 
Swiss Federal Council to Determine the Legal Status of the Committee in SwitzerlandÕ (1993) 
293 IRRC 152, arts 1, 3, 4 and 5 (Headquarters Agreement 1993). 
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ICRC is guided by such developments, that is, whether its interpretation of its 
mandate appears to reflect a broader concept of humanity, that is, outside of 
armed conflicts. Or perhaps, but this may be stretching the analysis too far, 
whether the ICRC has actually driven ÔhumanitarianÕ developments on the 
international stage. To this end, chapter four of the thesis focuses specifically 
on sovereignty as responsibility, human security and the Responsibility to 
Protect (RtoP). Each is a concept that gained traction following the atrocities in 
Srebrenica and Rwanda and, this Author argues, contains Ôhuman-centricÕ 
ideals, premised on the concept of humanity.
14
 
The theory of human security broadly understood encompasses the protection 
of the individual from threats that may be external or internal, emanating from 
the State or its absence (failed State), man-made or caused by nature. The 
ÔOutcome Document 2005Õ defined human security as Ôthe right of people to 
live in freedom and dignity, free from poverty and despair. We recognise that 
all individuals, in particular vulnerable people, are entitled to freedom from 
fear and freedom from want, with an equal opportunity to enjoy all their rights 
and fully develop their human potentialÕ.
 15
 The ÔCommon Understanding 
ResolutionÕ shows acceptance by the international community of human 
security.
16
  
                                                        
14
 Wagner S, ÔIdentifying SrebrenicaÕs Missing: The ÒShaky BalanceÓ of Universalism and 
ParticularismÕ in Hinton AL, Burnet JE, Babchuk WA, Genocide, Political Violence, Human 
Rights : Transitional Justice : Global Mechanisms and Local Realities after Genocide and 
Mass Violence (Rutgers University Press, 2010). The collection also contains a number of 
chapters on Rwanda. 
15
 UNDP, Human Development Report 1994 (UNDP, OUP 1994); See also UNGA, Ô2005 
World Summit OutcomeÕ (15 September 2005) A/60/L.1 (Outcome Document) para 143; 
Report of the Secretary General, ÔFollow-up to General Assembly Resolution 66/290 on 
Human SecurityÕ (23 December 2012) UN Doc A/68/685 para 4. 
16
 Report of the Secretary General, ÔFollow-up to General Assembly Resolution 66/290 on 
Human SecurityÕ (23 December 2012) UN Doc A/68/685 para 4 (Common Understanding). 
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There are two concepts of human security, in terms of the list of threats that 
constitute a threat to security; the broad and the narrow concept. Newman 
argued that Ôthrough a broad human security lens, anything that presents a 
critical threat to life and livelihood is a security threat, whatever the sourceÕ.
17
 
In fact, the broad theory of human security is often criticised for its inability to 
define specific threats, as it aims to protect people from critical Ôlife-
threatening dangers, regardless of whether the threats are rooted in 
anthropological activities or natural events, whether they lie within or outside 
States, and whether they are direct or structuralÕ.
18
  
The narrow, or minimalist, theory of human security is enunciated most 
obviously in the Human Security Centre ÔHuman Security Report 2005Õ, which 
abbreviated human security to the discourses of political violence, by the State 
or any other organised political actor.
19
 The Human Security Centre maps 
trends in political violence, which includes Ôtorture; extrajudicial, arbitrary and 
summary executions; the ÒdisappearanceÓ of dissidents; the use of death 
squads; and incarceration without trialÕ.
20
 The narrow approach focuses on 
violent threats whereas the broad approach looks at insecurity independent of 
the source. Owen argued that narrow proponents have to realise that security is 
about more than the mere absence of a violent threat and broad proponents 
                                                        
17
 Newman E, ÔCritical Human Security StudiesÕ (2010) 36 Rev of Intl Studies 77, 82. 
18
 Thakur R and Newman E (eds), Broadening AsiaÕs Security and Discourse Agenda (UN UP, 
Tokyo 2004) 347. 
19
 Human Security Centre, Human Security Report 2005: War and Peace in the Twenty-first 
Century (OUP 2005) 17-54 (Human Security Report 2005); Roberts D, Global Governance 
and Bio Politics: Regulating Human Security (Zed Books, London 2010) 18. 
20
 Human Security Report 2005 (n 19) 64. 
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have to see not all development concerns constitute a threat to human 
security.
21
  
Imagine a village where different ethnic, religious and cultural communities 
live together under a central governmental authority. Over time rivalries and 
divides develop into tensions and eventually armed conflict. If an international 
organisation were to enter the conflict, identify the leaders of the warring 
factions and establish them as political groups, set up elections to choose one 
of those people to run the State and encourage all of the villagers to queue 
alongside recent rivals and vote for one of them. Is this truly addressing the 
root causes of the conflict? Is it likely to prevent the recurrence of hostilities? 
The outcome of the elections would be an identifiable leader and a basis from 
which to build State institutions, but on the ground, within the community, but 
would there be any difference in feelings towards one another? It is argued that 
the approach to post-conflict reconstruction outlined above is commonplace in 
the United Nations (UN), in particular, as a peace building strategy.
 22 
As a 
neutral, impartial and independent actor, the ICRC would not be directly 
                                                        
21
 Owen T, ÔHuman Security-Conflict, Critique and Consensus: Colloquium Remarks and a 
Proposal for a Threshold-Based DefinitionÕ (2004) 35(3) Security Dialogue 373, 378. 
22
 Brahimi L (Chairman of the Panel on United Nations Peace Operations), ÔReport of the 
Panel on United Nations Peace OperationsÕ (21 August 2000) UN Doc A/55/305ÐS/2000/809 
(Brahimi Report 2000); Report of the Secretary General, ÔNo Exit without Strategy: Security 
Council Decision-making and the Closure or Transition of United Nations Peacekeeping 
OperationsÕ (20 April 2001) UN Doc S/2001/ 394 (No Exit Without Strategy); Barnett M, Kim 
H, OÕDonnell M, and Sitea L, ÔPeace Building: What is in a Name?Õ (2007) 13(1) Global 
Governance 44; Call CT (ed), Building States to Build Peace (International Peace Institute, 
Lynne Rienner Publishers Inc. 2008); Chetail V (ed), Post-conflict Peace Building: A Lexicon 
(OUP 2009); Truger A, ÔOperationalisation through Training: Human Security Training and 
Education for Peace BuildingÕ in Benedek W, Ketteman MC and Mstl M (eds), 
Mainstreaming Human Security in Peace Operations and Crisis Management: Policies, 
Problems, Potential (Routledge, London 2011); Jenkins R, Peace Building: From Concept to 
Commission (Routledge, London 2013); See also Galtung J, There are Alternatives! Four 
Roads to Peace and Security (Spokesman, Nottingham 1984); See also Cockell JG, 
ÔConceptualising Peace Building: Human Security and Sustainable PeaceÕ in Pugh M (ed), 
Regeneration of War-Torn Societies (Macmillan Press Ltd, London 2000).  
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involved in peace building per se.
23
 Anecdotally, this author was informed that, 
on the ground, the ICRC would, at a push, advocate for elections, as in Central 
African Republic and Syria. It may also call for peace, as in Gaza 2014 when it 
demanded that the killing was stopped.
24
 This Author does not pretend to have 
a solution to political approaches to conflict resolution, nor is this thesis aiming 
to find a solution to sustainable peace, but this thesis shows the increasing 
importance of humanitarian agencies, in this case the ICRC, to contribute to 
the humanity, dignity and security of individuals and communities enduring 
and recovering from conflict.  
The scenario outlined above focuses on State building after conflict, but human 
security is much broader. It encompasses economic, food, health, 
environmental, personal, community and political security.
25
 Moreover, human 
security priorities, whether economic, community, health and so on must be 
context specific. Perhaps for some communities safe drinking water and food 
security is a priority; for others, a school where their children can be educated 
side by side, and perhaps grow up to be more tolerant; for others healthcare, 
especially mental health, for those suffering post conflict trauma, would be the 
best use of resources and provide the best platform to address the root causes 
of conflict and prevent future recurrence of hostilities. 
                                                        
23
 This was clear from the interviews undertaken in Geneva 2014. Their key contribution to the 
thesis is included in chapters five, six and the Case Study. 
24
 Jacques de Maio, ÔPalestiniansÕ Anger at Red Cross in Gaza is Misplaced but 
UnderstandableÕ (25 July 2014) 
http://www.theguardian.com/commentisfree/2014/jul/25/palestinian-anger-red-cross-gaza-
humanitarian-icrc-conflict accessed 21 February 2015. 
25
 UNDP, Human Development Report 1994 (UNDP, OUP 1994); See also UNGA, Ô2005 
World Summit OutcomeÕ (15 September 2005) A/60/L.1 (Outcome Document) para 143; 
Common Understandin (n 15) para 4. 
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If we take the 2011 conflict in Libya as an example, the perceived security 
threat by the UN was political insecurity, which is just one aspect of human 
security. The UN intervention supported LibyaÕs Transitional Council and 
armed different rebel groups, in an attempt to build political security.
26
 Libya 
continues to be Ôengaged in what is called a tribal war and the political 
insecurity has been replaced by personal and communal insecurities. To 
ordinary Libyan citizens the security threat has merely changed in the sense 
that it used to come from the State and now it also comes from Non-State 
Actors (NSAs).
27
 The changing nature of armed conflict and the adequacy of 
international responses both during and after conflicts, to establish and 
maintain peace and security, is evidently an ongoing challenge on the 
international stage today.  
This thesis examines the potential of the ICRC, as a humanitarian actor, that is 
present during and after conflicts, to contribute to the establishment of human 
security and sustainable peace on the ground for the local communities and 
individuals wanting and trying to recover from conflicts. 
b) Central Argument and Research Questions 
This research focuses on the ICRC, as it is a unique international actor with its 
own history, organisational structure and legal framework. The ICRC has a 
mandate to provide protection and assistance to victims of armed conflict. 
Protection refers to its work: visiting people deprived of their liberty; its work 
                                                        
26
 Power S, ÔThe Role of the National Transitional Council in the Economic Reconstruction of 
Libya-Some Legal ChallengesÕ (2012) 1 Socio-Legal Studies Review 115, 115-39. 
27
 Noortman M, ÔHuman Securities, International Laws and Non-State Actors: Bringing 
Complexity Back InÕ in Ryngaert C and Noortman M, Human Security and International Law: 
The Challenge of Non-State Actors (Intersentia, Cambridge 2014) 19; DeYoung K, ÔFighting in 
Libya Threatens Western Efforts to Help its DemocracyÕ (The Washington Post, 30 July 2014). 
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on behalf of civilian victims and the restoration of family links during and after 
conflict. Assistance, on the other hand, refers to the provision of humanitarian 
aid to Ôvarious categoriesÕ of victims. The ICRC has undertaken increasing 
roles within States and the protracted nature of many current armed conflicts 
has necessitated the development of activities and projects that address the 
ongoing needs of civilians and those involved in conflicts. This means, for 
example, that, instead of the ICRC providing food parcels, the ICRC is now 
facilitating farming project,
28
 so that food production within a given 
community is sustainable, both during and after conflict.
29
 The specifics of 
such projects will be examined in chapter six and the case study. They are by 
no means indicative of projects being undertaken in every situation that the 
ICRC has a presence in but are, nevertheless, specific examples of the changes 
in the work of the ICRC since the drafting of the Geneva Conventions I, II, III 
and IV 1949. 
The overall thesis is that the ICRC has continued to develop its roles on the 
international stage and within States, in light of the changing nature of conflict. 
The core thread of analysis running throughout the thesis is that of the mandate 
of the ICRC. What is it? Where is it found? Who may interpret it? How is it 
currently being interpreted? Does the work undertaken by the ICRC reflect a 
narrow or broad interpretation of its mandate? The protection and assistance 
                                                        
28
 --, ÔCentral African Republic: ICRC Boosts Farming in West of CountryÕ (14 June 2014) 
News Release 14/103 <https://www.icrc.org/eng/resources/documents/news-release/2014/06-
14-central-african-republic-farming-west.htm> accessed 3 January 2015; Satur C Ocampo, 
ÔRelinking with ICRC at Ground LevelÕ (The Phillipine Star, 1 June 2013) 
<http://www.philstar.com/opinion/2013/06/01/948687/relinking-icrc> accessed 4 January 
2014; --, ÔHow the Red Cross and Somali Red Crescent are Fighting FamineÕ (25 July 2011) 
<http://blogs.redcross.org.uk/emergencies/2011/07/red-cross-somalia-red-crescent-famine/> 
accessed 3 January 2015. 
29
 Ratner SR, ÔLaw Promotion Beyond Law Talk: The Red Cross, Persuasion, and the Laws of 
WarÕ (2011) 22(2) Eur J Intl L 459, 460. 
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work of the ICRC is provided for by its mandate but the question for this thesis 
is whether, and the extent to which, the ICRC is extending its work beyond the 
activities anticipated by the drafters of the Geneva Conventions I, II, III and IV 
1949 and Statutes of the International Red Cross and Red Crescent Movement 
(Statutes IRCRCM).
30
 The ICRC Statutes are adopted at the International 
Conference of the Red Cross and Red Crescent, which takes place every four 
years, between State parties to the Geneva Conventions I, II, III and IV 1949 
and components of the International Red Cross and Red Crescent Movement 
(IRCRCM), including the ICRC, International Federation of Red Cross and 
Red Crescent Societies (IFRC) and National Societies.  
The law and practice relevant to each component of the IRCRCM is explored 
in chapter one. In addition the thesis considers the purpose and relevance of 
headquarters agreements for the mandate of the ICRC. 
It follows from the introductory remarks that the primary or ÔmetaÕ research 
question asks: 
To what extent the protection and assistance activities of the ICRC have 
expanded beyond those provided for in the mandate of the ICRC, 
contained in the Geneva Conventions I, II, III and IV 1949 and Statutes of 
the IRCRCM? 
                                                        
30
 Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field. Geneva, (adopted 12 August 1949, entered into force 21 October 1950) art 
9 (Geneva Convention I); Convention (II) for the Amelioration of the Condition of Wounded, 
Sick and Shipwrecked Members of Armed Forces at Sea. Geneva, (adopted 12 August 1949, 
entered into force 21 October 1950) art 9 (Geneva Convention II); Convention (III) relative to 
the Treatment of Prisoners of War. Geneva, (adopted 12 August 1949, entered into force 21 
October 1950) art 9 (Geneva Convention III); Convention (IV) relative to the Protection of 
Civilian Persons in Time of War. Geneva, (adopted 12 August 1949, entered into force 21 
October 1950) art 10 (Geneva Convention IV); Statutes of the ICRC, 3 October 2013 (The 
present Statutes replace the Statutes of the International Committee of the Red Cross of 21 
June 1973, revised on 20 July 1998 and 8 May 2003) (Statutes of the ICRC) art 4. 
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This opens up a number of sub-questions that ask: 
- Whether there is a disjunction between the legal mandate that the ICRC 
has and the way that it operates in practice? 
- Whether the ICRC is an organisation with international legal personality 
(ILP)? 
ÐTo what extent the developments in IHL and International Human 
Rights Law (IHRL), since the drafting of the Geneva Conventions I, II, III 
and IV 1949, have affected the ICRC and its place within general 
international law?  
ÐTo what extent the definition of humanity has developed beyond a 
recognised principle behind IHL? In particular whether significant 
developments in the latter part of the twentieth century including 
sovereignty as responsibility, human security and Responsibility to Protect 
(RtoP) have informed the mandate and practice of the ICRC? 
- Whether the ICRCÕs reputation for neutrality and independence is, or 
may become, compromised if the ICRC continues to develop its activities 
into a broader concept of humanity? And, if so, whether it is possible that 
States will choose to deny access to the ICRC.  
c) Methodology  
This research presents an objective legal analysis of the ICRC as an 
organisation and an ILP. It also makes an original academic contribution to the 
understanding of its mandate and current practice in armed conflicts and other 
situations of violence. This includes the post-conflict or recovery phase. This 
14 
 
thesis deploys a combination of research methods, including doctrinal, 
theoretical and empirical methods to answer the research questions above. The 
empirical methods, specifically, are interviews with ICRC delegates who 
currently work at the Geneva based headquarters but who have experience in 
the field. The recruitment, interviewing and analysis methodology is outlined 
later in the methodology. 
Generally speaking, doctrinal research answers the Ôwhat is law?Õ question. It 
analyses the black-letter law from a positivist perspective and considered the 
legal rules and principles without ethical or moral analysis.
31
 McConville and 
Chui argue that as Ôdoctrinal law is based on authority and hierarchyÕ; 
Ôstatements of what the law is will be based on primary authority: that is, either 
legislation or case lawÕ.
32
 In international law the primary authorities are 
treaties, customary international law and the decisions of international courts.
33
 
They also include Ôjudicial decisions and the teachings of the most highly 
qualified publicists of the various nations, as a subsidiary means for the 
determination of rules of lawÕ.
34
 For positivists, international law is no more or 
less than the rules to which States have agreed through treaties, custom, and 
perhaps other forms of consent.
35
 This research looked specifically at the 
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 McCoubrey H and White ND, Textbook on Jurisprudence (2
nd
 edn, Black Stone Press, 
London 1996) in Ratner SR and Slaughter AM, ÔAppraising the Methods of International Law: 
A Prospectus for ReadersÕ (1999) 93 AJIL 291, 293. 
32
 McConville M and Chui WH, Research Methods for Law (Edinburgh UP 2007) 23.  
33
 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 
October 1945) 15 UNCIO 355, arts 38 (1) (a)-(c). 
34
 ibid art 38(1)(d). 
35
 Tucker RW (ed) (1966) ÔHans Kelsen Principles of International LawÕ 438-39 in Ratner SR 
and Slaughter AM, ÔAppraising the Methods of International Law: A Prospectus for ReadersÕ 
(1999) 93 AJIL 291, 293. 
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Geneva Conventions I, II, III and IV 1949, Additional Protocols and Statutes of 
the IRCRCM and Statutes of the ICRC.  
It is argued that the Geneva Conventions I, II, III and IV 1949 and Statutes of 
the IRCRCM should be understood as living instruments, designed to allow the 
ICRC to respond to the humanitarian needs on the ground in different 
situations. Indeed the adoption of Additional Protocols I and II 1977 and the 
publication of the ÔICRC Study on Customary IHLÕ is evidence of the 
necessity of interpreting and developing the law in relation to the needs on the 
ground.
36
 To this end, this research also considers how the law works in 
practice. If the ICRC was caught in the vision of armed conflict and the idea of 
protection and assistance as defined in 1949 there would be many people living 
in insecurity, without their basic human needs being met, the world over. The 
extent to which the ICRC can expand its powers before it is usurping its 
mandate to satisfy humanitarian needs is questioned throughout this thesis. 
From the outset this Author considered Slaughter and Ratners proposition that 
methods can Ôconceptualise law primarily as a body of rulesÕ or a Ôdynamic set 
of processesÕ.
37
 Slaughter and Ratner go on to state that Ôother ways of 
addressing this question include ontological versus purposive inquiries, that is, 
what law is versus what it is forÕ.
38
 In addition to doctrinal analysis of existing 
laws, therefore, this thesis also considers the theoretical and conceptual basis of 
human security. The key documents considered in this thesis are the Human 
Development Report 1994 (HDR 1994), the World Summit Outcome 
                                                        
36
 Henckaerts J-M and Doswald-Beck L, Customary International Humanitarian Law: Volume 
1 Rules (CUP 2005). 
37
 Slaughter AM and Ratner SR, ÔThe Method is the MessageÕ (1999) 93(2) AJIL 410, 410. 
38
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Document 2005 (Outcome Document) and the ÔFollow-up to General 
Assembly Resolution 66/290 on Human SecurityÕ which contains the 
ÔCommon UnderstandingÕ (Common Understanding Resolution) on human 
security.
39
 This Author considers human security to be an overarching, or 
perhaps underpinning, value of the international community. As a concept, 
human security encapsulates much of the commonalities between existing legal 
frameworks, notably IHL and IHRL. This relationship is explored in chapters 
three and four. 
The ICRC has the mandate to undertake humanitarian assistance and protection, 
especially in conflict and post-conflict situations, and therefore, looking at a 
humanitarian approach to existing fields of work will add to the literature on 
humanity in a critical and progressive way. The utility of the theory of 
humanity will therefore be assessed throughout this thesis, in particular, the 
role of the ICRC in the creation of human security on the ground.  
The doctrinal research method and consideration of humanity in theory would 
not be sufficient to consider the law in context or the realities on the ground for 
the ICRC in the armed conflict situations described earlier in this introduction. 
Banakar and Travers argue that it is important to see the law as adaptable and 
as part of the wider social, economic and political structures in which it 
operates.
40
 To this end, this Author purposefully chose to include qualitative 
methods in the undertaking of this thesis, as existing literature on the ICRC 
remains very limited, unless the ICRC publishes it. This research was designed 
                                                        
39
 Human Development Report 1994 (n 25); Outcome Document (n 25) para 143; Common 
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40
 Banakar R and Travers M (eds), Theory and Method in Socio-Legal Research (Hart 
Publishing, 2005) xi. 
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to identify critique and analyse the mandate of the ICRC. This includes how 
that mandate is interpreted and applied on the ground by ICRC delegates, to 
this end; qualitative research is the most appropriate method of research. 
Qualitative research Ôis a situated activity that locates the observer in the 
worldÉ qualitative researchers study things in their natural settings, 
attempting to make sense of, or interpret, phenomena in terms of the meanings 
people bring to themÕ.
41
  
This research examines what the Ôlaw in contextÕ or Ôlaw in actionÕ looks 
like.
42
 It uses qualitative interviews with ICRC headquarters delegates to 
discover the ÔgapÕ between the law and actual practice on the ground. The 
interviews not only add a unique insight to the thesis but also provide context 
and real-life experiences to the doctrinal and theoretical research earlier in the 
thesis. Critically this research employed interviewing to gain insight into a 
somewhat opaque organisation. Indeed, there are very few academics with 
personal access to the ICRC, and are able to analyse their activities from an 
external perspective.
43
 
The methodology will now explain and defend the use of interviews as a 
research method. It will show how the study design, including the sampling 
strategy, choice of elite interviewing, recruitment strategy, interview schedule 
and procedure, ethical consideration and analytic process, was created to 
                                                        
41
 Denzin NK and Lincoln YS, Handbook of Qualitative Research (Thousand Oaks, California 
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generate data concerning the expansion of the ICRC mandate. The 
methodology will then introduce the single case study in this thesis, that is, a 
case study on the work of the ICRC in the DRC, which focuses on the roles of 
the ICRC identified on its current website as key roles.
44
 The interviews were 
also utilised to gather data on the work of the ICRC in the DRC. 
Silverman stated that Ôone of the strengths of qualitative research is its ability 
to access directly what happens in the world, i.e. to examine what people 
actually do in real life rather than asking them to comment on itÕ.
45
 In a similar 
vein, Byrne stated that Ôqualitative interviewing is particularly useful as a 
research method for accessing individualÕs attitudes and values- things that 
cannot necessarily be observed or accommodated in a formal questionnaireÕ.
46
 
Interviews were therefore an appropriate method to discover to what extent the 
activities of the ICRC have expanded beyond those provided for in the Geneva 
Conventions I, II, III and IV 1949 and the Statutes of the ICRC. Qualitative 
research, such as interviewing, is a research strategy that usually emphasizes 
words rather than quantification in the collection and analysis of dataÕ.
47
 The 
general distinction in qualitative research, as regards the data the researcher 
wishes to collect, is between seeking to find out what people know, what they 
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do and what they think or feel.
48
 The interviews were used to find out what 
ICRC delegates knew and what they do as part of ICRC activities. 
The interviews are a supplementary evidence base for the arguments made as 
regards the expansion of the ICRC mandate and the activities of the ICRC on 
the ground. The interviews were designed to elucidate accounts of how the 
ICRC delegates interpret the mandate and to establish the types of projects that 
are currently being undertaken, in terms of the roles described under the 
mandate and specifically in the DRC. The data collected during the interviews 
was used to provide context and Ôreal lifeÕ accounts of the work of the ICRC.  
The study design, described below, was created to test the theoretical and legal 
conclusions drawn during the undertaking of the thesis. The data collected is 
intended to allow analysis of the expansion of the ICRC mandate from the 
Geneva Conventions I, II, III and IV 1949, the Statutes of the ICRC and the 
Headquarters Agreements. It also provides first hand accounts of projects on 
the ground, in particular in the DRC. The intention is not to provide data that 
can be generalised or extrapolated to indicate broader trends in 
humanitarianism or even the ICRC as a whole. It is designed as a mechanism 
to Ôbring to lifeÕ the theoretical and legal analysis provided in the thesis. It is 
important to provide context to analysis as the thesis concerns ÔhumanityÕ, 
humanitarianism and human security, all of which have a focus on the plight of 
human beings in vulnerable situations, including armed conflict, situations of 
violence and other fraught situations. To this end, it is important to consider the 
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work on the ground undertaken by the ICRC to see how its delegates 
understand and interpret their role in terms of the plight of these populations.  
This methodology will now explain the study design used for the interviews, 
which outlines how the research topic will be addressed. It will outline and 
defend the use of elite interviewing, including the interviewee recruitment 
strategy; the sampling strategy; interview schedule and procedure; ethical 
considerations and analytical process.  
The purpose of the interviews, as described above, was to provide context and 
Ôreal lifeÕ experiences to the legal and theoretical analysis contained in the 
thesis. The interviewees needed to work for the ICRC at the Geneva 
Headquarters and have experience working in the DRC as field staff. To this 
end, the interviewees must be defined as ÔelitesÕ, which creates specific 
considerations, advantages and limitations to the use of interviews as a 
research method. ÔElite interviewing is when you interview someone in a 
position of authority, or especially expert or authoritative, people who are 
capable of giving answers with insight and a comprehensive grasp of what it is 
you are researchingÕ.
49
 The quotation below identifies the difference between 
standard interviewing and elite interviewing. 
 
In standardized interviewingÉthe investigator defines the questions 
and the problem; he is only looking for answers within the bounds set 
by his presuppositions. In elite interviewingÉ the investigator is 
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willing, and often eager to let the interviewee teach him what the 
problem, the question, the situation is.
50
 
 
The interviews were undertaken with ICRC delegates at the Headquarters in 
Geneva. This definition of elite interviewing echoes the approach taken by this 
Author to interviewing. The purpose of the interviewees was to learn from 
ICRC delegates about the issues faced in their work in terms of the 
interpretation of their mandate, both in Switzerland and on the ground. The 
undertaking of the interviews in Geneva, rather than in the field, was a choice 
made in the planning stages of the interviews, that is, during the MA year of 
this Ph.D. research.  
There were practical issues to take into account when planning and organising 
the interviews. The two main practical difficulties faced were access to 
interviewees and time management. The grandiose plan, early in the empirical 
research planning, was to travel to the DRC and interview a number of the 
ICRC delegates on the ground. In terms of answering the Ôlaw in contextÕ 
questions, this approach would provide the most detailed analysis.
51
 However, 
UK Foreign and Commonwealth Office restrictions on travel to the DRC, 
financial restraints and this AuthorÕs limited French meant that interviews were 
conducted in Geneva. To this end, the recruitment of interviewees began early 
in 2014, which was the third year of the Ph.D. As stated above, the purpose of 
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the interviews was to build context into the theoretical and doctrinal research 
undertaken earlier in the Ph. D. process and, as such, it was fitting that they 
came during the third year. The interviews too place over a period of one week 
in April 2014. The time allocated for the interviews was determined by funds 
and the availability of the delegates who had consented to an interview. 
In terms of recruitment, I approached delegates at the ICRC in Geneva that I 
already knew from academic events and working with the Red Cross. Professor 
Nigel White also contacted colleagues at the ICRC in Geneva. This initial 
contact was part of a snowball sampling method.
52
 By definition, snowball 
sampling entails choosing one or two respondents and asking them to 
recommend other people who meet the criteria and might be willing to 
participate. This method continues until there are no more respondents 
available.
53
 For the purposes of this research, therefore, we made contact with 
ICRC delegates who were able to find colleagues who were willing to 
participate in the interviews. There are inherent limitations with snowball 
sampling; for example, this Author was wholly reliant on the initial contacts to 
find other participants. To this end, the contacts made were all connected to the 
initial person. It is possible, therefore, that the interviewees would have similar 
points of view, experiences and opinions. The advantage of this method of 
sampling is the efficiency of making contacts, as I was trying to reach a rather 
obtuse organisation and delegates who work within an inherently confidential 
organisation. It should be noted that, although there are advantages and 
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disadvantages to the snowball sampling method, for this research, it was the 
only sampling method available.  
Prior to departure five interviewees were in place, but unfortunately an 
interview was cancelled at short notice due to the emerging situation in 
Ukraine, which the delegate had to respond to. However, the snowball method 
continued to work whilst this Author was in Geneva as an interviewee put me 
in contact with a colleague who was willing to be interviewed on the final day 
of my stay. The issues of consent of all delegates are discussed below. 
There is no strict rule to determine an appropriate sample size, nor is there 
consensus amongst academics who publish on research methods.
54
 In terms of 
sample size, there are two questions to be answered when determining whether 
the research has enough participants. They are sufficiency and saturation of 
information.
55
 The latter refers to when the interviewer begins to hear the same 
information repeated. In terms of whether one has ÔenoughÕ participants this 
Author argues that this is relative to the particular research and, in this case, 
five interviews were undertaken. Each interview lasted between one hour and 
one hour and twenty-minutes. Each interviewee had at least five years 
experience working for the ICRC, in most cases, a host of other ÔhumanitarianÕ 
experience. There is an argument to be made that more interviews may have 
provided more examples of specific projects being undertaken by the ICRC on 
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the ground. A caveat of this remark is that as an individual researcher, 
undertaking postgraduate research, the sample size of five was a positive 
number of recruits. Moreover, throughout the interviews the responses of 
interviewees on the mandate of the ICRC were broadly similar. The different 
responses were to the specific work of the ICRC on the ground as each 
interviewee had different field experience and could draw on specific situations 
to provide examples of how the ICRC works on the ground. 
It was necessary for participation in the research to be voluntary. In addition 
the participants must be able to withdraw and to review the interview 
material.
56
 To this end, during the interviews, the consent of the participants 
was an ongoing consideration. Although participants completed the consent 
form, I made it clear at the start of the interview that they could withdraw at 
any point. Indeed during the fifth interview the interviewee wished to disclose 
information Ôoff-the-recordÕ. I turned off the recorder and the information 
provided during this time was not used in the thesis. The tape recorder was 
turned back on once the interviewee felt that what he wanted to add should go 
on record. 
In addition to issues of consent to be interviewed, the key consideration for 
these interviews was the identification of interviewees in the thesis. The ICRC 
is an inherently confidential organisation and therefore my contacts and 
interviewees remained anonymous in view of the personal and professional 
risks in providing information. Numbers in the footnotes to this thesis, for 
example, INTERVIEW 001, references the information and quotations taken 
from interviews. The transcripts of the interviews are password protected on 
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this AuthorÕs home computer and are saved by these identifying numbers. The 
Author knows the name of the interviewee and the time and place of the 
interview. 
Once the interviewees had been determined and issues of participation, consent 
and confidentiality had been established, it was time to begin the interview 
schedule and procedure. The considerations were primarily, how questions 
were to be presented to interviewees and how the face-to-face interviews 
would be carried out in Geneva. The research used open questions, which 
facilitate more in-depth questioning about the research. The questions were 
worded to elicit more than yes and no answers, which allowed the interviewees 
to provide rich detailed answers, as it was possible to ask participants to reflect 
on the processes leading up to or following on from a described event.
57
 The 
interviews contextualised the research and provided insight into work of the 
ICRC and the situation on the ground in the DRC.  
As a practical matter, preparation for the interviews included fulfilment of the 
requirements of the Economic and Social Research Council (ESRC) 
ÔFramework for Research EthicsÕ, as this research was funded by the ESRC.
58
 
This process included drafting an interview guide, which was provided to each 
interviewee prior to the interviews. It included an information sheet for 
interviewees, a consent form and a project guide; the latter included the thesis 
research questions. Preparation of the interview guide ensured that this Author 
was fully prepared to undertake the interviews. The interview guide is included 
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in the Appendix to this thesis.
59
 It was important to get individual consent in 
writing for any data collected during the interview to be used in the thesis 
either as quotes or to inform my understanding of particular issues.
60
 An 
interview guide is a list of questions or fairly specific topics, which are 
designed to capture the aims and objectives of the research.
61
 They can be 
asked in any order, as they are semi-structured, and therefore the interview 
guide allowed this Author to explore a few general topics and provided scope 
for the interviewee to frame and structure their own responses.
62
  
The process of recruiting interviewees began with initial informal contact via 
e-mail explaining the research being undertaken, why this Author wanted to 
use interviews as a research method and how the data would be used in the 
thesis. If the delegate was happy to proceed I sent the interview guide to them 
to allow them to see the broad topics that would be covered in the interview. 
By sending the interview guide a few weeks before the interview the 
interviewee had the chance to reflect on their thoughts and experiences of their 
work in the ICRC and the DRC. In addition, it allowed ongoing consent on the 
part of the interviewees, as they could have withdrawn had they no longer 
wished to be interviewed. The interviewees had, on the whole, already thought 
about specific details they wanted to provide that linked to the specific research 
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questions. In fact, the majority had written notes on a printed out copy of the 
interview guide.  
The disadvantages of providing interviewees with the interview guide 
beforehand were that it might have lead interviewees discussing questions with 
colleagues. If colleagues react to their thoughts in an unexpected way it may 
lead the interviewee to change their opinions and therefore responses when the 
interviews were undertaken. There are also inherent limits to the interview 
guide as a research tool as, for example, the questions are potentially biased or 
harbour unacknowledged assumptions held by the interviewer. The limits of 
sending the interview guide out prior to the interviews have been 
acknowledged but it must be emphasised, as a caveat, that recruitment of elite 
interviewees is difficult and ultimately cooperation and consent are more likely 
if the interviewee is given as must information as possible before the interview. 
It was imperative, especially given that this Author travelled to another country 
and for a limited period of time, to know prior to departure the date, time and 
location of the interviews were in place. It should be noted that the interviewee 
who was recruited while I was in Geneva was also given the interview guide 
via email the day before the interview. They were therefore able to see the 
questions and decide whether they wanted to go ahead with the interview.  
Bauer and Gaskell argue that in the first few interviews there may be striking 
differences in opinion but common themes will appear and progressively the 
understanding of the interviewer will develop.
63
 This observation was accurate 
in terms of this AuthorÕs experiences. The completion of the doctrinal and 
theoretical research identified economic security as an area of ICRC practice 
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that simultaneously addresses questions on the mandate and the activities of the 
ICRC and therefore it was important that the interviewees had personal 
experience in the DRC or economic security activities of the ICRC. As a 
caveat, the interviewees were selected if the liaison felt that they would provide 
ÔcandidÕ accounts of the realities on the ground for the ICRC. This inevitably 
created a sample bias but was unavoidable in order to establish access to elites, 
issues surrounding which were considered above. 
The week following the interviews consisted of transcribing the recordings. I 
worked at home so that I could play them aloud. I slowed down the playback to 
make it easier to keep up with the responses. I typed out all of the questions, 
responses and interjections. As noted above, I did not include the conversation 
with interviewee number five which was Ôoff the recordÕ. Once the interviews 
were transcribed I went through them to find thematic similarities in terms of 
how the delegates saw the mandate. This style of content analysis is 
commonplace in legal and social science research.
64
 I then went through for 
data on specific activities of the ICRC, which are given specific attention in 
chapter five of the thesis. I was able to use the list of activities from the Geneva 
Conventions I, II, III and IV 1949, Statutes of the IRCRCM and Statutes of the 
ICRC and the ICRC website, which provides current and up-to-date outlines of 
their roles, to identify the links between the projects described by the 
interviewees and those included in the mandate of the ICRC. I was therefore 
able to combine interview responses in each section of chapter five. 
There are limits to the use of interviews as a qualitative research method. 
Miller and Dingwall argue, for example, that data is a social construct created 
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by the self-presentation of the interviewee and the interactional cues provided 
by the interviewer.
65
 Bryman recognised that a common problem with 
interviewing is that the research relies Ôtoo much on the researcherÕs often 
unsystematic views about what is significant and importantÕ.
66
 As an 
interviewer, therefore, it is important to gather necessary information, be 
competent and credible in the knowledge and arguments of the research, well 
read in appropriate literature, have made preliminary observations and discuss 
matters of concern with experienced colleagues before the interviews.
67
 The 
methodology of this thesisÕ interviews reduced the risks associated with lack of 
preparedness, as the interview was designed to test conclusions already reached.  
Whilst in Geneva this Author faced specific challenges to collecting interview 
data. At the time, in particular, many were involved in the situation in Ukraine; 
indeed, as noted above, one interview was cancelled at short notice as the 
delegate had to travel to the country. Some interviewees preferred to guide the 
interview along the things that they find interesting or prominent issues they 
were currently dealing with. Others were keen to show their competence, 
which Ôis an inescapable constraint on face-to-face interviewingÕ.
68
 It was 
necessary to keep turning the interview back to the core questions provided in 
the interview guide. Moreover it was important to seek clarity when 
interviewees seemed to omit important details, either because they were taken 
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for granted or because experiences or feelings were difficult to put into words. 
This Author recognises that the interviewees potentially viewed situations 
through Ôdistorted lensesÕ and provided accounts, which were misleading or not 
open to checking or verification.
69
  
The final aspect of the methodology which must be explained is the case study 
of the DRC. This thesis uses a single case study of the work of the ICRC in the 
Democratic Republic of Congo. ÔA case study is an empirical inquiry that 
investigates a contemporary phenomenon in depth and within its real life 
context, especially when the boundaries between phenomenon and context are 
not clearly evidentÕ.
70
 Overall the case study shows how the ICRC has 
broadened its approach to its mandate and what its practice includes nowadays. 
It therefore contributes to answering the ÔmetaÕ research question. 
The decision to include a case study in the thesis was made at the proposal 
stage of planning the thesis. It is necessary to examine the law and practice of 
the ICRC in a specific situation to conclude whether it is, in fact, interpreting 
its mandate more broadly than the specific roles included in the Geneva 
Conventions I, II, III and IV 1949 and the Statutes of the IRCRCM. The DRC 
was chosen because the ICRC has had a permanent presence there since 1978. 
It has therefore developed its roles on the ground and each phase of its 
activities has had to respond to a changing conflict landscape. The DRC is, in 
some parts, an example of shifting trends in ICRC practice generally, for 
example towards more long-term humanitarian projects, such as Health Care in 
Danger. It also shows that the ICRC can interpret its mandate to respond to 
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very specific situations, for example, the proliferation of sexual violence as a 
weapon in the DRC has necessitated victim specific projects on the ground in 
the DRC, which the ICRC would not create in other States. These projects will 
all be addressed in depth in the case study. 
The current situation in the DRC is a conflation of a myriad of armed conflicts 
that began in Burundi, Uganda and the Sudan during the 1990s.
71
 A number of 
peace agreements have attempted to bring peace to the region but since the 
armed conflict consists of many sub-conflicts fuelled by private, social and 
economic interests, no resolution has been reached. The ICRC has had a 
permanent mission in DRC since 1978. It works to promote respect for IHL 
amongst warring factions, facilitate the treatment of civilians and detainees and 
to provide relief to civilians affected by the armed conflict. It also works to 
improve water supplies and sanitation; strengthen health care for the wounded 
and sick, including victims of sexual violence.
72
 It also continues to reunify 
families.
73
 The significance of its long presence is that the ICRC has a number 
of projects and has adapted its humanitarian protection and assistance roles on 
the ground in response to the fluidity of the conflict. It also means that, as the 
entire State has not been Ôat warÕ for the entire period since 1978 that the ICRC 
undertakes projects in situations not amounting to armed conflict.  
The case study was also chosen because this thesis examines the utility of 
humanitarian protection and assistance for the people on the ground. One of the 
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issues to examine in this research is what kind of projects the ICRC carries out. 
Unfortunately, for the reasons described above, it was not possible to interview 
the local population of the ICRC to determine how they saw the ICRC and 
their experiences of the projects undertaken. This is a clear limitation of this Ph. 
D. Nevertheless, the access to ICRC delegates to find out details of on-going 
and new projects in the DRC is a significant addition to existing literature. 
Much of which is either produced by the ICRC or limited to an analysis of IHL.  
The ICRCÕs sustained presence over a protracted period in the DRC, it was 
possible to use the case study as an example of more general trends within 
ICRC practice. To this end, a single case study is a logical design to examine 
the mandate and practice of the ICRC in light of the conclusions drawn in 
chapters one to four. These chapters were written prior to the undertaking of 
the interviews, which informed the analysis in chapters five and six. The single 
case study of the DRC provides sufficient information to determine whether 
this AuthorÕs conclusions about the mandate of the ICRC are reflected on the 
ground. Of course, a multiple-case design, drawing on more than one country, 
was a possibility, However, given the complexity and protracted work of the 
ICRC in the DRC, it was determined that more useful analysis could be 
undertaken should the thesis focus on the one case.  
The situation in the DRC may be seen as representative of broader trends in the 
ICRC development of its mandate. In conversations with ICRC delegates in 
Australia, the UK, USA and Armenia, which were had, not as part of the thesis 
research directly, but which informed my understanding of the ICRC, the work 
of the ICRC in the DRC reflects broader trends in the interpretation of the 
ICRC mandate. In particular, the work of the ICRC outside of situations that 
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can be defined at all times as Ôarmed conflictÕ and in terms of its long-term or 
on going presence. 
As part of the qualitative method of this research, the interviews were used to 
gather information on the mandate and work of the ICRC in the DRC. The 
interviewees had knowledge of the mandate and/ or had worked in the DRC 
and were thus able to provide information on specific projects being 
undertaken by the ICRC there. The use of qualitative methods as part of the 
case study, rather than relying on existing literature, ensured that the case study 
was an investigation into what is happening on the ground. That is, the Ôlaw in 
contextÕ. It also allows this research to show the Ôinformal reality, which can 
only be perceived from the insideÕ.
74
 The case study therefore contributes to 
literature on, not only, the mandate and practice of the ICRC but also insight 
into a complex conflict and the myriad of humanitarian needs and protection 
issues that confront the day-to-day work of the ICRC.  
d) Thesis Structure 
This thesis starts by considering the legal nature of the ICRC and then reflects 
upon whether it is an ILP. The legal framework supporting the work of the 
ICRC is inherent to this analysis, including the Geneva Conventions I, II, III 
and IV 1949, Statutes of the IRCRCM and Statutes of the ICRC. It is argued 
that the ICRC is undertaking roles, which indicate its willingness to work 
towards the establishment of human security and sustainable peace. The thesis 
also considers the position of RtoP in the evolving human-centric security 
paradigm and is careful to distinguish it from human security initiatives, which 
are broader and do not authorise, or indeed require, militaristic responses to 
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violations of international law. Finally, the role of the ICRC in the DRC is used 
to provide a Ôreal lifeÕ case study to analyse the conclusions drawn on the 
developing role of the ICRC, in chapters one to six of the thesis.  
Chapter one of this thesis reflects on the ICRC within the structure of the 
IRCRCM. It describes the IRCRCM and the relationship between the three 
components of the Movement, including the ICRC, International Federation of 
the Red Cross and Red Crescent and the National Societies. It is significant to 
the overall thesis that the ICRC be understood both as a component of the 
IRCRCM and an individual entity. Chapter one also examines the Fundamental 
Principles of the ICRC and how its work within States relies on its reputation 
for impartiality and neutrality. This analysis draws on the legal frameworks 
applicable to the mandates of the ICRC and on existing academic literature that 
has examined the structure and work of the ICRC. Chapter one reflects upon 
international institutional law to determine what kind of organisation the ICRC 
should be defined as and whether it possesses ILP. It considers three types of 
organisation: international organisations, private international organisations 
and NGOÕs. 
Chapter two considers the specific mandate of the ICRC, in particular, its 
protection and assistance roles, provided for in the Geneva Conventions I, II, 
III and IV 1949, Additional Protocols 1977, Statutes of the ICRC and Statutes 
of the IRCRCM. It also determines whether the ICRC is an ILP, with rights 
and duties on the international stage. It considers the applicability of the 
circumstances identified in the Reparation for Injuries Advisory Opinion, 
which led to an International Court of Justice (ICJ) determination that the UN 
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was an organization with ILP.
75
 This Author embarked on this study as existing 
literature on the ICRC describes the type of organisation that the ICRC is in a 
myriad of different ways.  
Chapter three investigates the development of the laws of war and peace. This 
chapter argues that the ICRC institutionalised the binary distinction between 
the laws of war and peace by endeavouring to develop the laws of war 
following the cessation of hostilities at the end of the Second World War. 
Chapter Three also considers the work of the UN during this time, which 
focused on the jus ad bellum and latterly IHRL. It is argued that the changing 
nature of conflict necessitated the development of the Human Rights in Armed 
Conflict agenda of the General Assembly. At a similar time, the ICRC was 
working on the development of Additional Protocols I and II, which better 
reflected the types of armed conflicts being fought around the world after the 
Second World War, in part, by recognizing the increasing number of NIACs. 
Later in the twentieth century international criminal courts adjudicated on this 
transformation in the nature of armed conflict, to find that both IHL and IHRL 
apply during armed conflict. The analysis in this chapter informs later analysis 
in the thesis, in particular human security research; because it shows the 
multiplicity of legal frameworks are applicable during modern armed conflicts. 
This chapter leads into later analysis, which considers the applicability, and the 
relevance, of IHRL to the protection and assistance work of the ICRC. 
Chapters four and five of the thesis consider the principles of humanity and its 
developments in the international legal order and focus on sovereignty as 
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responsibility, human security and the RtoP. This thesis will show that human 
security and RtoP are synonymous with the sovereignty as responsibility 
paradigm, which Kofi Annan thrust onto the international stage during his time 
as Secretary-General of the UN. It is argued that human security, if properly 
realised, has the potential to reach people on the ground, as a more 
comprehensive and long-term approach to humanitarian protection and 
assistance. It considers whether the ICRC, in its current interpretation of its 
mandate to protect and assist, is actually progressively realising sustainable 
human security for individuals and communities recovering from conflict. Has 
the principle of humanity, as it has moved beyond the battlefield, pushed the 
ICRC to seek longer-term solutions to humanitarian needs? Is human security a 
viable approach to such? 
Human security encourages people to take control of their own security and it 
covers a myriad of security risks, not just political security. As was stated 
earlier, under the Human Development Report 1994 they include economic, 
food, health, environmental, personal, community and political security. This 
thesis argues that there is a relationship between the concept of human security 
and the work of the ICRC, in part, because the ICRC is an inherently human-
centric organisation. In addition, it can help establish human security because it 
has expanded its mandate beyond the specific roles identified in the Geneva 
Conventions I, II, III and IV 1949 and Statutes of the ICRC, to include 
economic security. Of course, its mandate to protect and assist also includes 
roles, which facilitate the provision of health and food security, but it is its 
foray into economic security, which appears most contentious, especially given 
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its necessary neutrality and independence. In chapter five the thesis expands on 
these ideas of sovereignty as responsibility and human security.  
It is argued that RtoP exists on a spectrum of actions that can be taken in the 
interests of people living within States. RtoP allows for a militaristic response 
to violations of four key crimes under IHL, that is, genocide, war crimes, 
crimes against humanity and ethnic cleansing. This thesis considers the 
development of RtoP and where it rests in the sovereignty as responsibility 
paradigm. It also considers the roles, if any, for the ICRC in such.  
Chapter six considers ICRC activities in States and communities. It considers 
whether, in terms of human security, as a humanitarian actor, the ICRC is well 
placed to provide human security on the ground. The crux of the analysis is 
that actually the ICRC did not foresee the human security agenda; in fact, the 
interviews provided context to this analysis and identified the gap between the 
law and practice of the ICRC. It also identifies the risks to the ICRC in being 
affiliated security discourse and practice. It is argued, in particular, that States 
may be unwilling to consent to ICRC presence if they are no longer perceived 
as being a neutral and independent humanitarian organisation.  
The final part of the thesis is a case study on the DRC, which reflects upon the 
conclusions drawn in the preceding chapters, and shows how the ICRC works 
in practice today. Since 1978 the ICRC has had a permanent mission in the 
DRC, which aims to promote respect for IHL amongst warring factions and 
also provides relief to civilians affected by the armed conflict.
76
 The case study 
draws particular attention to the controversial steps of the ICRC away from the 
                                                        
76
 ÔThe ICRC in DR CongoÕ (ICRC) <www.icrc.org/eng/where-we-work/africa/congo-
kinshasa/index.jsp> accessed 15 May 2014. 
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Geneva Conventions I, II, III and IV 1949 taken in the name of economic 
security. The case study considers the positive impact of the ICRC in terms of 
human security in the DRC. It builds on existing academic literature to 
examine the impact, or lack thereof, of the sovereignty as responsibility 
paradigm in the DRC. It contextualises the analysis through incorporation of 
interview findings. Many of the delegates interviewed at the ICRC 
Headquarters in Geneva have worked in the DRC and were able to provide first 
hand accounts of projects and events on the ground in the DRC. The case study 
also, therefore, considers the local implications of the work of the ICRC in the 
DRC.  
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1) CHAPTER ONE: AN INTRODUCTION TO THE ICRC 
The ICRC defines itself as Ôan independent, neutral and impartial humanitarian 
organisation whose mission is to protect the lives and dignity of victims of 
armed conflict and other situations of violence and to provide them with 
assistanceÕ.
1
 In 2012, Peter Maurer, President of the ICRC, stated that Ôthe 
motivation behind our work has not changed since the final pages of Henry 
DunantÕs ground breaking book ÒA Memory of SolferinoÓ.
 2
 What changes, 
however, is how the organization adapts its response to different patterns of 
conflict and different contextsÕ.
3
 Maurer went on to state that Ôthe working 
method of the ICRC is to be close to victims, root action in response to needs 
rather than political agendas, to contextualise the humanitarian response and 
reunite assistance, protection and preventionÕ.
4
 The focus of this research is the 
ICRC but it is important to describe the structure of the IRCRCM in order to 
understand the position of the ICRC within the IRCRCM its place within the 
international legal order.  
When States sign up to the Geneva Conventions I, II, III and IV 1949 they 
agree to be bound by the duties and responsibilities contained within. In 
addition, they are accepting the role of the ICRC. This chapter provides an in-
depth analysis of the legal structures surrounding the law and practice of the 
ICRC. This chapter describes the structure of the IRCRCM, in particular the 
status of the Statutes of the IRCRCM; the humanitarian assistance and 
                                                        
1
 ÔThe ICRC's Mandate and MissionÕ (ICRC, 29 October 2010) <www.icrc.org/eng/who-we-
are/mandate/overview-icrc-mandate-mission.htm> accessed 24 June 2014. 
2
 Dunant H, A Memory of Solferino (ICRC, Geneva 1986). 
3
 ÔInterview with Peter MaurerÕ (Winter 2012) 94 (888) IRRC 1, 2. 
4
 ibid 3. 
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initiative roles of the ICRC and the impact of the fundamental principles on the 
work of the ICRC.  
a) The International Red Cross and Red Crescent Movement 
The components of the IRCRCM are the ICRC, International Federation of the 
Red Cross (IFRC) and the 189 National Societies. Each component of the 
IRCRCM has its own legal identity, functions and rules, which are outlined in 
this section of the thesis. The components of the IRCRCM are united by seven 
fundamental principles, which are referred to throughout this thesis. They 
include humanity, impartiality, neutrality, independence, voluntary service, 
unity and universality.  
The establishment of the ICRC, following the Battle of Solferino, was incited 
by the horrors of the battlefield. The aftermath saw wounded soldiers without 
food and water. Dunant wrote that Ôthe fields were devastated, wheat and corn 
lying flat on the ground, fences broken, orchards ruined; here and there were 
pools of bloodÕ.
5
 Since then the IRCRCM has evolved to include the ICRC, 
IFRC and 189 National Societies, as previously stated. The International 
Conference and Council of Delegates allow the Movement to respond to 
changes in humanitarian needs both during and after conflict. Chapter two 
considers whether, as an organisation, the ICRC is most closely akin to 
international organisations, private international organisations or NGOs.  
The mission of the IRCRCM is: 
 
                                                        
5
 Dunant (n 2) 41. 
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To prevent or alleviate human suffering wherever it may be found, to 
protect life and health, to ensure respect for human dignity (in 
particular during times of armed conflict and other emergencies), to 
work for the prevention of disease and the promotion of health and 
social welfare, to encourage voluntary service and a constant readiness 
to help and, finally, to foster a universal sense of solidarity towards all 
those in need of the Movement's protection and assistance.
6
  
 
i) The Legal Status of the Statutes of the IRCRCM 
It can be said that when it comes to the laws of war, States have signed and 
ratified Ôlaw-makingÕ treaties. These Ôtreaties create general norms framed as 
legal propositions, to govern the conduct of the parties, not necessarily limited 
to their conduct inter seÑ indeed the expression of an obligation in universal 
or Ôall statesÕ form is an indication of an intent to create such a general ruleÕ.
7
 
Crawford goes on to state that: 
 
The Declaration of Paris of 1856 (on neutrality in maritime warfare), 
the Hague Conventions of 1899 and of 1907 (on the law of war and 
neutrality), the Geneva Protocol of 1925 (on prohibited weapons), the 
General Treaty for the Renunciation of War of 1928, the Genocide 
Convention of 1948, and the four Geneva Conventions of 1949 (on the 
                                                        
6
 Council of Delegates (ICRC), ÔAgreement on the Organization of the International Activities 
of the Components of the International Red Cross and Red Crescent Movement -The Seville 
AgreementÕ (Council of Delegates, ICRC, 25-27 November 1997) 
<www.icrc.org/eng/resources/documents/misc/57jp4y.htm> accessed 30 June 2014, preamble. 
(Seville Agreement). 
7
 Crawford J, BrownlieÕs Principles of Public International Law (8
th
 edn, OUP 2012) 30.  
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protection of civilians and other groups in time of war) are examples of 
this typeÕ.
8
  
 
To this end, the roles and powers provided for the ICRC in the Geneva 
Conventions are part of Ôlaw-makingÕ treaties. This is only part of its mandate.  
The Statutes of the IRCRCM also confer roles upon the ICRC, as do the 
Statutes of the ICRC. The founding conference of the ICRC in 1863 adopted a 
resolution outlining the intended purpose of the national committees of the Red 
Cross.
9
 In 1928 the Thirteenth International Conference of the Red Cross at 
The Hague adopted a draft set of Statutes.
10
 The Statutes were seen to provide 
defined powers to the Red Cross statutory bodies.
11
 It was not until 1982 that 
full consideration was given to the Statutes and steps were taken to review and 
revise the Statutes.
12
 The 1986 Statutes of the IRCRCM provide more 
comprehensive details of the powers and tasks of the components of the 
IRCRCM, including the ICRC.
13
 
The legal nature of these Statutes is complicated. Bugnion argued that Ôthe 
constitutive instrument of an organization always has two aspects: a 
contractual aspect, since it is an agreement between the parties concerned, and 
                                                        
8
 ibid. 
9
 Resolutions of the Geneva International Conference. Geneva, 26-29 October 1863. 
10
 These statutes were revised by the Eighteenth International Conference (Toronto, July-
August 1952), but their basic tenor remained unchanged. 
11
 Bugnion F, ÔRed Cross LawÕ (1995) 308 IRRC 491, 497. 
12
 ibid. 
13
 The new Statutes of the International Red Cross and Red Crescent Movement were adopted 
by consensus at the Twenty-fifth International Conference of the Red Cross, meeting in 
Geneva in October 1986. 
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a constitutional aspect, since it provides the framework that enables the 
organization to functionÕ.
14
 The Statutes of the IRCRCM are particularly 
complex as they govern the work of the bodies of the IRCRCM and the 
relationship between the IRCRCM and State parties to the Geneva Convention. 
In terms of this thesis, therefore, it is clear that any critique of the ICRC 
mandate must take into account this two-fold constitution. On the one hand the 
ICRC is an organisation with functions on the international stage, but, on the 
other hand, the ICRC has a relationship with States party to the Geneva 
Convention. What must be recognised is that although the Statutes were 
adopted as a resolution of the Conference, rather than a treaty (recognised as 
such in the law of treaties), States still assented to them. Indeed  
 
The fact that the Statutes were not adopted as a treaty does not mean 
that States are not bound by them: governments are free to give their 
consent in any way they choose. Although the Statutes were not 
adopted in the form of an international treaty, they nevertheless 
constitute an international instrument, which, by its nature, binds the 
States.
15
 
 
It is important to remember that by signing up to the Statutes of the IRCRCM 
they become binding on every member of the movement. In addition to the 
                                                        
14
 ibid. 
15
 Richard Perruchoud, Les Rsolutions des Confrences internationales de la CroixRouge , 
Henry Dunant Institute, Geneva, 1979 pp. 107-108; see also Auguste-Raynald Werner, La 
Croix-Rouge et les Conventions de Genve , Georg & Cie, Geneva, 1943, p. 79 in Bugnion (n 
11) 501. 
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Statutes of the IRCRCM, the ICRC also has its own Statutes.
16
 The ICRC 
Statutes, like the ICRC itself, have a hybrid nature:  
 
(i) The ICRC is a private association under Swiss domestic law, within 
the meaning of Article 60 of the Swiss Civil Code. From this 
perspective, the ICRCÕ Statutes are like the statutes of any private 
association under Swiss law and they are registered in the Geneva 
Register of Commerce.
17
  
(ii) The ICRC has also a status that is equivalent to that of an 
international organization and it has the international legal personality 
in the exercise of its functions, which enables it to collaborate with 
States in the fulfilment of its mandate.
18
  
 
The latter comes from its membership to the Movement, as conferred by the 
Statutes of the Movement.
19
 This status also comes from the roles and 
mandates attributed to the ICRC by the High Contracting parties to the Geneva 
Conventions. The Swiss Civil Code is considered in the next section of this 
chapter. An analysis status of the ICRC, as an organization, is undertaken later 
in this chapter.  
                                                        
16
 Statutes of the ICRC, 3 October 2013 (The present Statutes replace the Statutes of the 
International Committee of the Red Cross of 21 June 1973, revised on 20 July 1998 and 8 May 
2003) (Statutes of the ICRC). 
17
 Registre du Commerce, ÔFondation pour le Comit International de la Croix RougeÕ 
<http://rc.ge.ch/ecohrcmatic/> accessed 21 January 2015. 
18
 As described above. 
19
 Statutes of the International Red Cross and Red Crescent Movement were adopted by 
consensus at the Twenty fifth International Conference of the Red Cross, meeting in Geneva in 
October 1986 (Statutes of the IRCRCM). 
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Overall, the ICRC is thus entitled to insist on the recognition by the States 
party to the Geneva Conventions of the powers it has been granted by the 
Movement's Statutes. The Statutes of the ICRC and their importance to the 
mandate of the ICRC are considered in depth in chapter two. The notion that 
the Statutes bind States and the bodies of the IRCRCM shall be returned to in 
chapter two when the international legal personality of the ICRC is considered. 
It will be shown that the ability to create binding agreements is an element of 
the ILP of the ICRC. The crux of the argument here is: What would be the 
purpose of States signing up to the Geneva Conventions, attending and 
adopting resolutions of the International Conference and adopting 
Headquarters Agreements to facilitate the presence and work of the ICRC, if 
they did not see them as binding?  
ii) Red Cross and Red Crescent National Societies 
In order to preserve the bonds of solidarity that united them across national 
borders, the Red Cross Societies were to meet regularly, as laid down by 
Article 9 of the 1863 resolutions states that Ôthe Committees and Sections of 
different countries may meet in international assemblies to communicate the 
results of their experience and to agree on measures to be taken in the interest 
of the workÕ.  
Today, National Societies, such as the British Red Cross and Red Cross of the 
DRC
20
, provide a range of services, depending on the humanitarian needs of 
the population they serve. The British Red Cross, for example, provides First 
                                                        
20
 IFRC, ÔDemocratic Republic of CongoÕ <www.ifrc.org/en/news-and-media/news-
stories/africa/congo-democratic-republic-of/> accessed 1 July 2014. 
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Aid training, health and social care and refugee services.
21
 The Red Cross of 
the DRC, on the other hand, must respond to conflict related humanitarian 
needs, capacity building and forced migration.
22
 In order to participate in the 
IRCRCM, National Societies must first be recognised by the ICRC and then 
admitted to the International Federation. Article 4 Statutes IRCRCM provides 
ten conditions for recognition as a National Society, including Article 4(1) 
Statutes of the IRCRCM, which states that, National Societies be constituted 
on the territory of an independent State where the ÔGeneva Convention for the 
Amelioration of the Condition of the Wounded and Sick in Armed Forces in 
the FieldÕ is in force. In addition, under Article 4(3) a National Society must be 
duly recognised by the legal government of its country on the basis of the 
Geneva Conventions I, II, III and IV 1949 and of the national legislation as a 
voluntary aid society, auxiliary to the public authorities in the humanitarian 
field. 
In addition to the three constituent components of the IRCRCM, there are also 
three governing bodies: the International Conference of the Red Cross and Red 
Crescent,
23
 the Council of Delegates of the IRCRCM
24
 and the Standing 
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 British Red Cross <www.redcross.org.uk/> accessed 1 July 2014. 
22
 IFRC, ÔDemocratic Republic of CongoÕ <www.ifrc.org/en/news-and-media/news-
stories/africa/congo-democratic-republic-of/> accessed 1 July 2014. 
23
 Statutes of the International Red Cross and Red Crescent Movement 1986 (adopted by the 
25th International Conference of the Red Cross at Geneva in 1986 and amended in 1995 by 
Resolution 7 of the 26th International Conference of the Red Cross and Red Crescent at 
Geneva and 2006 by Resolution 1 of the 29th International Conference of the Red Cross and 
Red Crescent at Geneva) arts 8-11 (Statutes of the IRCRCM); See also Rules of Procedure of 
the International Red Cross and Red Crescent Movement (adopted by the 25th International 
Conference of the Red Cross at Geneva in October 1986 and amended by the 26th International 
Conference of the Red Cross and Red Crescent at Geneva in December 1995) arts 4-22 
(IRCRCM Rules of Procedure). 
24
 Statutes of the IRCRCM arts 12-15. 
47 
 
Commission of the Red Cross and Red Crescent.
25
 These institutions are 
considered below.  
iii) The International Conference of the IRCRCM 
Article 8 Statutes of the IRCRCM states that: 
 
The International Conference is the supreme deliberative body for the 
Movement. At the International Conference, representatives of the 
components of the Movement meet with representatives of the States 
Parties to the Geneva Conventions, the latter in exercise of their 
responsibilities under those Conventions and in support of the overall 
work of the Movement in terms of Article 2. Together they examine 
and decide upon humanitarian matters of common interest and any 
other related matter.  
 
The International Conference describes the meeting that takes place every four 
years between all States that are party to the Geneva Conventions I, II, III and 
IV 1949. It also convenes the Red Cross and Red Crescent Societies, ICRC and 
IFRC. The Conference ensures Red Cross/Red Crescent unity of effort and 
respect for the Fundamental Principles. Article 11(7) Statutes of the Movement 
states that the Conference Ôshall endeavour to adopt its resolutions by 
consensusÕ. 
The most recent conference was the 31st International Conference of the Red 
Cross and Red Crescent took place in Geneva, Switzerland from 28 November 
                                                        
25
 Statutes of the IRCRCM arts 16-19. 
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to 1 December 2011.
26
 ÔOver 2000 participants from 164 governments, 183 of 
187 Red Cross and Red Crescent Societies and 56 observer organisations 
participated. They took part in thematic plenary sessions and commissions, 7 
workshops and 22 side-events and adopted 9 important resolutions and 377 
pledgesÕ.
27
 The Conference can also be called at other times to deal with issues 
faced by the Movement. The importance of the International Conference as a 
humanitarian forum cannot be understated as it brings together all State parties 
and components of the movement. The ICRC, IFRC and 189 National 
Societies attend the International Conference. In addition, all 194 State parties 
to the Geneva Conventions I, II, III and IV 1949, observers from other 
humanitarian organisations, the UN system and National Societies in formation 
or awaiting recognition.  
By way of example, the first resolution of the 31
st
 International Conference 
concerned strengthening IHL, specifically, ÔResolution 1: Strengthening Legal 
Protection for Victims of Armed ConflictsÕ,
28
 other reports and documents 
presented to the International Conference feed into this agenda item. They 
included the ÔReport on Commission E: International Humanitarian Law and 
Humanitarian Access and AssistanceÕ;
29
 workshop reports: ÔProtection for 
                                                        
26
 International Conference of the Red Cross Red Crescent 
<http://www.rcrcconference.org/en/introduction.html> accessed 21 January 2015.  
27
 ibid. 
28
 31
st
 International Conference of the Red Cross and Red Crescent, ÔStrengthening Legal 
Protection for Victims of Armed ConflictsÕ, (Geneva, Switzerland, 28 November Ð 1 
December 2011) Resolution EN 31IC/11/R1. 
29
 31st International Conference of the Red Cross and Red Crescent,ÔReport on the Work of 
Commission E on ÔHumanitarian Access/ AssistanceÕ (Geneva, Switzerland, 28 November Ð 1 
December 2011) 
<http://www.rcrcconference.org/docs_upl/en/31stIC_Commission_E_Humanitan_Access_IHL
-EN.pdf> accessed 21 January 2015. 
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Victims of Armed Conflicts- How Can a Gender Perspective on International 
Humanitarian Law Make a Difference?Õ
30
 and ÔBest Practices in Strengthening 
Child ProtectionÕ.
31
 In addition, working documents including the ÔReport on 
Strengthening Legal Protection of Victims of Armed ConflictsÕ,
32
 ÔReport on 
IHL and the Challenges of Armed ConflictsÕ
33
 and the ÔConcept Note for the 
Plenary SessionÕ
34
 tackled the same agenda item. Finally, Resolution 2 
concerned a Ô4-Year Action Plan for the Implementation of International 
Humanitarian LawÕ.  
For the ICRC, therefore, the International Conference provides an opportunity 
to reflect on recent developments in humanitarian action and conceive of 
important progress that must be made in the next four years. The actual 
gathering of representatives at the conference in commissions, workshops and 
as individuals provides scope to push for developments in the practice of the 
IRCRCM in the coming years. This example, taken from the 31
st
 International 
Conference, serves to show the myriad of components that together inform the 
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 Uganda Red Cross Society and the Norwegian Red Cross Youth ÔBest Practices in 
Strengthening Child ProtectionÕ (28 November 2011).  
32
 31
st
 International Conference of the Red Cross and Red Crescent, ÔStrengthening legal 
protection for victims of armed conflicts ReportÕ ((Geneva, Switzerland, 28 November Ð 1 
December 2011) 31IC/11/5.1.1. 
33
 31
st
 International Conference of the Red Cross and Red Crescent, ÔInternational 
Humanitarian Law and the Challenges of Contemporary Armed Conflicts Report: Document 
prepared by the International Committee of the Red CrossÕ (Geneva, Switzerland, 28 
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34
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(2
nd
 Plenary 
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accessed 6 January 2015. 
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adoption of a resolution. As stated above, the resolutions are not binding in the 
sense that there will be repercussions should the objectives fail to be reached, 
but as they are adopted by consensus and include planning for the next four 
years; they provide a framework for the IRCRCM to build on in the pursuit of 
humanitarian goals.  
It is pertinent to note that the 32
nd
 International Conference will take place in 
December 2015, the focus of which is the ÔPower of Humanity: the 
Fundamental Principles in actionÕ.
35
 The agenda is put together by the 
Presidency of the ICRC which receives submissions from ambassadors of 
States and the ICRC and IFRC. In addition individual national societies may 
make submissions. The submissions contribute to a ÔConcept NoteÕ. The 
opening statement of the concept is particularly relevant to this research, 
although, of course, published after much of the research was complete. It 
states that: 
 
We are the International Red Cross and Red Crescent Movement. We 
are a global humanitarian network, which helps people prepare for, deal 
with and recover from crisis. Whether you are facing natural or man-
made disasters, armed conflict or health and social care issues, Red 
Cross and Red Crescent volunteers and staff are there to help, without 
                                                        
35
 ÔConcept for the 32
nd 
International Conference of the Red Cross and Red Crescent: Power of 
Humanity: the Fundamental Principles in actionÕ (Adopted 26 November 2014) 
<http://www.rcrcconference.org/images_upl/files/IC32_%20Concept%20paper_final_EN.pdf> 
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Geneva, Switzerland. 
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adverse discrimination. Guided by our Fundamental Principles, we 
mobilise the power of humanity to save lives and relieve suffering.
36
 
  
It is interesting because it shows the evolution of the ICRC from a 
humanitarian organisation strictly concerned with the guardianship of IHL 
during armed conflict. The reference to ÔcrisisÕ, ÔdisastersÕ and Ôhealth and 
social care issuesÕ show the expanding concerns of the ICRC. These 
developments, being acknowledged in the concept for the next International 
Conference are important in terms of the mandate of the ICRC, because only 
the International Conference can amend the Statues of the IRCRCM and the 
ConferenceÕs Rules of Procedure. The officers of the Conference are proposed 
by the Council of Delegates on advice from the Standing Commission 
supported by the ICRC and the IFRC. Moreover, members can request that it 
rule on Ôany difference of opinion as to the interpretation and application of 
those Statutes and RulesÕ.
37
 The International Conference does not direct the 
action of any of its participants, all of which are independent actors. Finally, it 
is the International Conference that determines what studies and measures are 
necessary to focus on over the next four years. The current study, for example, 
concerns ÔHealth Care in DangerÕ.
38
 The Conferences must include reports on 
the past four years work; in 2015, therefore, this will include reflections on the 
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 Statutes of the IRCRCM art 18(2)(a). 
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 Conference of the International Red Cross and Red Crescent Movement, ÔResolution 5-
Health Care in Danger: Respecting and Protecting Health CareÕ (Geneva, Switzerland 28 
November-1 December 2011) <www.icrc.org/eng/resources/documents/resolution/31-
international-conference-resolution-5-2011.htm> accessed 1 July 2014. 
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ÔHealth Care in DangerÕ project which has been the focus of the past four 
years.
39
  
(1) What Authority do the Decisions of the International 
Conference have? 
Under Article 10 (5) Statutes of the IRCRCM Ô...the International Conference 
shall adopt its decisions, recommendations or declarations in the form of 
resolutionsÕ. Since part of the role of the International Conference is to set the 
agenda for the ICRC (to which State parties will consent), it is important to 
consider the authority of such decisions. Bugnion argued that Ôamong the texts 
which must be considered as mandatory are resolutions concerning internal 
regulations, such as the Rules of Procedure of the International Red Cross and 
Red Crescent Movement, resolutions concerning the establishment of 
subsidiary bodies and the rules governing the various Funds and MedalsÕ.
40
 
The status of the decisions of the International Conference has a direct impact 
on the ICRC. Bugnion stated that Ôthroughout its history the ICRC has relied 
on resolutions of International Conferences for support, in particular those 
which have granted it mandates or acknowledged its authority in particular 
fieldsÕ.
41
  
Of critical importance to this thesis is Article 10 (6) of the Statutes, which 
allows the Conference to assign mandates to the ICRC and to the Federation. 
                                                        
39
 Health Care in Danger website <https://www.icrc.org/eng/what-we-do/safeguarding-health-
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40
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41
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In addition, the Statutes of the ICRC Article 5 (2) (h), states that the ICRC 
shall carry out mandates entrusted to it by the International Conference. It is 
clear, therefore, that the decisions of the International Conference are binding 
on the ICRC. During the International Conference, as described above, the 
ICRC may propose a future mandate, such as Health Care in Danger, agree to 
it in the course of discussions or vote for it. When these conditions are met, the 
mandate is then binding on the ICRC.
42
  
It is argued that part of the ÔlegitimacyÕ of the ICRC stems from the 
Conference. The ICRC may be given a project, such as Health Care in Danger, 
but the ICRC can also use the Conference as an opportunity to gain leverage 
for a particular topic that it is concerned with, as the Conference can garner 
support for such, or at least raise the profile of the cause. By example, the 
Council of Delegates reports on specific issues and ÔappealsÕ to States and 
Ôcalls uponÕ members of the movement to reach for certain outcomes, for 
example, ÔResolution 1: Working towards the Elimination of Nuclear WeaponsÕ 
states that the Council of delegates, under paragraph three:  
 
Appeals to all States: to ensure that nuclear weapons are never again 
used, regardless of their views on the legality of such weapons; to 
pursue in good faith and conclude with urgency and determination 
negotiations to prohibit the use of and completely eliminate nuclear 
weapons through a legally binding international agreement, based on 
existing commitments and international obligationsÕ.  
                                                        
42
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Under paragraph 4 it Ôcalls on all components of the Movement, utilizing the 
framework of humanitarian diplomacyÕ. To this end, the International 
Conference guides the objectives of States parties to the Geneva Conventions I, 
II, III and IV 1949 and the bodies of the IRCRCM. The resolutions are not 
legally binding, they do not resemble UN Security Council resolutions, but 
they do provide detail on the upcoming work of the components of the 
IRCRCM. Critically this is work to which all State parties have consented to. 
In addition, through individual Headquarters Agreements, States have 
consented to the presence and work of the ICRC within their territories. It is 
argued that although one cannot definitively state that the resolutions of the 
International Conference are legally binding, they, nevertheless, indicate a 
willingness of States to be bound by and facilitate the upcoming work of the 
ICRC. Moreover, sometimes the resolutions adopted at the Conference can 
create mandates, which conjoin the ICRC and states. The ICRC and 
Switzerland, for example, undertook a study on compliance, which lasted for 
four years.
43
Finally, the ICRC is responsible for the recognition of new 
National Societies.
44
 The role of the International Conference in this process 
was significant in the case of the Israeli National Society and the Palestinian 
Red Cross.
45
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The International Conference is therefore an opportunity for the ICRC, 
alongside the States party to the Geneva Conventions I, II, III and IV 1949, to 
progress the protection and assistance work of the ICRC. The legal framework 
and practice of the ICRC shows the adaptation of its work on the international 
stage. This can be through large-scale projects, such as Health Care in Danger, 
which are a response to general trends in humanitarian assistance and 
protection, or to respond to specific situations through the adoption of 
Memorandum of UnderstandingÕs. This is critical in terms of the ICRC 
remaining relevant and useful for people on the ground that are affected by 
armed conflict and other situations of violence. 
(2) Bodies of the International Conference 
The ICRC is also part of the Council of Delegates, which includes the National 
Societies and the IFRC. The Council of Delegates debates and decides on 
Ôglobal strategic issues, and matters that concern the Movement as a wholeÕ.
46
 
In the Council of Delegates each National Society, the ICRC and IFRC 
maintains its independent legal status and has one vote. However, decisions are 
normally by consensus.
47
 The final governing body of the IRCRCM is the 
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nine-member Standing Commission.
48
 It organises the International 
Conferences and the Council of Delegates. Overall, therefore, it can be seen 
that the ICRC is one component of a much larger Movement. The Standing 
Commission is the ÔtrusteeÕ of the ICRC. It is the highest deliberative body and 
all components of the ICRC are represented. In addition to its responsibilities 
regarding arrangements for International Conferences and meetings of the 
Council, the Standing Commission shall: 
 
Promote harmony in the work of the Movement and, in this connection, 
coordination among its components; encourage and further the 
implementation of resolutions of the International Conference; examine, 
with these objects in view, matters which concern the Movement as a 
whole.
49
 
 
This humanitarian ÔmachineÕ has continued to develop since the end of the 
Second World War and new agreements and rules of procedure show that the 
IRCRCM and its constituent parts continue to develop in response to changing 
humanitarian needs on the ground. Nevertheless its internal rules and structures 
preclude arbitrary developments and, as with organisations much more familiar 
to textbooks on international institutional law, the IRCRCM has its own system 
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of checks and balances, as described above. This institutional structure and the 
Statutes of the IRCRCM, Statutes of the ICRC and Statutes of the IFRC are 
borne in mind throughout this thesis.  
b) Introducing the Fundamental Principles of the IRCRCM and 
Consent 
The ICRC has a responsibility to act in all situations of armed conflict and 
violence and in order to do so it needs to be accepted by all actors.
50
 The 
fundamental principles of the IRCRCM are included in the preamble to the 
Statutes of the IRCRCM. They include, as stated earlier, humanity, impartiality, 
neutrality, independence, voluntary service, unity and universality.
51
 One aim 
of the principles is to ensure that all National Societies are a Ôsolid and well 
built edificeÕ.
52
 The ICRC acts within politically and legally sensitive areas; it 
is able to do so because of its reputation for impartiality in the eyes of parties 
to conflicts and other actors.  
In theory, the ICRC does not engage in political debates, or activities that could 
undermine its credibility, unity and strength. It also does not make its 
assistance conditional upon the legitimacy of the recourse to arms, as its aim is 
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to assist rather than denounce.
53
 Furthermore the ICRC does not allow Ôits 
activities to be coordinated by the UN or anyone else, claiming its historically 
unique position as the custodian of the Geneva Conventions I, II, III and IV 
1949 and Additional ProtocolsÕ.
54
  
In addition to remaining impartial, it is important that the ICRC remain a 
neutral and independent actor, outside the political sphere, which allows it to 
intervene in humanitarian situations, even between a government and the 
people. Critically, no other organisation possesses this capacity on the 
international stage. The ICRC is clear that neutrality is not indifference, rather 
the ICRC, Ôbelieves that it must steer clear of political controversies and keep 
its action distinct from the political or military agendas of any one actorÕ.
55
 The 
ICRC insists on Ôdialogue with all parties to armed conflict in order to reach 
and improve the lives of those most in needÕ.
56
 The provision of humanitarian 
assistance must always be neutral, that is, for all sides of the conflict. States are 
under an obligation to allow free passage of goods through its territory 
intended for the civilians of another party to the conflict.
57
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The increasing complexity of modern armed conflict and armed violence 
require the ICRC to gain and maintain the trust not only of States but also 
NSAs. The ICRC therefore relies on its reputation for neutrality and 
independence to facilitate dialogue and a relationship between all parties. 
Indeed Ôprincipled humanitarian action is the foundation of the ICRCs success 
in reaching people and gaining acceptance by State and non-State parties to 
conflictÕ. It is this acceptance that gives the ICRC access and the ability to 
help.
58
 In addition to the fulfilment of the fundamental principles, consent is 
also essential to the protection and assistance work of the ICRC. In 2012 
Henckaerts reported that, Ôtoday there is much discussion about the 
requirement to obtain consent from the parties to the conflict in order to access 
conflict zones and, in particular, about the prohibition on withholding such 
consent on arbitrary groundsÕ.
59
 ÔIf the survival of the population is threatened 
and a humanitarian organisation fulfilling the required conditions of 
impartiality and non-discrimination is able to remedy this situation, relief 
actions must take placeÕ.
60
 State practice and the ÔICRC Study on Customary 
IHLÕ show that if action can be shown to be humanitarian and impartial then 
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governments cannot arbitrarily refuse assistance.
61
 This is particularly the case 
in extreme situations, where a lack of supplies would result in starvation.
62 
Article 18 AP II refers to the consent of the High Contracting Party for the 
delivery of supplies.  
The fundamental principles of the IRCRCM should ensure the acceptance by 
States of the ICRC providing humanitarian assistance and, in doing so, the safe 
working environment of ICRC delegates. However, it is important to note that, 
on the ground, despite the fundamental principles, the activities of the ICRC 
are continually disturbed, hindered and halted by targeted attacks against 
humanitarian personnel; complicated and lengthy visa regimes and 
humanitarian workers needing permits for travel to certain areas.
63
 If neutrality 
cannot be upheld then the Ôwarring parties- local warlords, bandits and thieves, 
religious fanatics, thugs and terrorists- are willing to kidnap, bomb and kill 
humanitarian aid workers, thereby escalating the dangers of relief work in the 
fieldÕ.
64
 These incidents are evidence of the necessity of the ICRCÕs 
maintenance of its reputation for neutrality and impartiality, as well as ensuring 
States consent to its presence. 
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c) The Seville Agreement and the Swiss Civil Code 
The Seville Agreement between the members of the IRCRCM was adopted in 
1997 and sought to create a Ôprofound changeÕ between the Members of the 
IRCRCM. It sought to foster a Ôstronger sense of identity, of solidarity, of 
mutual trust and of shared responsibilityÕ.
65
 The ICRC is a constituent 
component of the IRCRCM. The requirement that the ICRC maintain Ôclose 
contactÕ with National Societies and the IFRC is described in Article 5 Statutes 
of the ICRC. In addition, Article 2 Statutes of the ICRC states that the ICRC is 
Ôassociation governed by Article 60 and following of the Swiss Civil Code, the 
ICRC has legal personalityÕ.  
Article 60 (1) Swiss Civil Code concerns the formation of associations and 
states that Ôassociations with a political, religious, scientific, cultural, charitable, 
social or other non-commercial purpose acquire legal personality as soon as 
their intention to exist as a corporate body is apparent from their articles of 
associationÕ.
66
 Under the Swiss Civil Code an association must equip itself 
with organs provided for in the law and in the statutes, namely: A General 
Assembly (comprising all members of the association); a Committee 
(comprising at least a president, a secretary, and a treasurer) and an auditor. 
Only the General Assembly has the authority to amend the Statutes, but an 
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elected committee may amend the rules of procedure.
67
 The Swiss Civil Code 
determines that as soon as the statutes have been adopted by the General 
Assembly, the association has legal personality and may exercise its legal 
rights.
68
 The ICRC fulfils these requirements, as the statutory bodies of the 
ICRC include the Assembly, Assembly Council, Presidency, Directorate and 
Internal Audit. Articles 9-14 Statutes of the ICRC describe the roles of each 
statutory body. The ICRC is therefore a legal person under the Swiss Civil 
Code. Whether it possesses ILP is explored in chapter two. It is important to 
situate the ICRC within the wider IRCRCM, which includes the IFRC and the 
189 National Societies. The IFRC has its own constitution.
69
 It was established 
in 1919 and is made up of National Societies. The IFRC inspires, facilitates 
and promotes all humanitarian activities carried out by its member National 
Societies on behalf of the most vulnerable people.  
d) What Kind of Organisation is the ICRC? 
i) Intergovernmental Organisation 
The landscape of the international stage began to change when States became 
more closely connected in trade, politics and relations. It was necessary to 
establish ad hoc international conferences to bring States to one table to enter 
into agreements or make decisions that affected more than one State. The 
Concert of Europe, for example, was the Ôinternational system within which 
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European governments formulated and conducted policyÕ; it was established to 
deal with the Ôbalance-of-powerÕ politics.
70
 In time these ad hoc conferences 
became the building blocks for international organisations to which States 
ceded elements of sovereign power.
 71
 The era following the Second World 
War saw the greatest proliferation of intergovernmental organisations, as, in 
some instances, they were seen as entities that could guarantee the Ôsalvation of 
mankindÕ.
72
 In this period, States needed to coexist and work together to make 
decisions.
73
 States were still the dominant actor on the international stage and 
their interests guided the development of international law. It was, in fact, the 
dependence on the consent of the State and the importance of State sovereignty 
that led to calls for a greater institutionalisation of the system in order to ensure 
the development of a stronger notion of the rule of law. Nevertheless, it should 
be recognised that even Grotius saw Ôan intimate connexion between the 
rejection of ideas of Ôreason of StateÕ and the affirmation of the legal and moral 
unity of mankindÕ.
74
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The institutional landscape continued to evolve during the latter half of the 
twentieth century and the beginning of this century.
75
 At the end of the Cold 
War, Frank pleaded with the world to Ôcreate a global system for the new 
millennium, one which preserves peace, fosters economic growth, and prevents 
the deterioration of the human physical and environmental conditionÕ.
76
 This 
section considers the characterisation of international organisations today and 
whether the ICRC can be defined as such. 
There is no generally accepted definition of an international organisation.
77
 
Nevertheless three components are included in almost all definitions; firstly, 
that an international organisation is an association of States, secondly that it 
was established under international law, that is, by an international agreement 
and finally that it has organs with capacity on the international stage to pursue 
common interests.
78
 Well known international organisations include the UN, 
World Trade Organization and the International Monetary Fund. Theoretically, 
therefore, if the ICRC fulfils all three of these criteria it ought to be considered 
an international organisation. The UN is utilised throughout this analysis as it 
fulfils all three of the requirements for an entity to defined as an Ôinternational 
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organisationÕ, whether the ICRC is, by its nature, an international organisation 
will therefore be determined largely by comparing it to the UN. 
The ICRC is comprised of the Assembly, the Assembly Council and the 
Directorate (the executive body). Both the Assembly, with up to 25 co-opted 
members of Swiss nationality, and the Assembly Council are chaired by Peter 
Maurer, who has been President of the ICRC since 1 July 2012. He is assisted 
by a Vice-President, Christine Beerli. The Directorate, with five members, is 
chaired by the Director-General, Mr. Yves Daccord. These three organs Ôhave 
overall responsibility for ICRC policy, strategy and decisions related to the 
development of IHL. These bodies oversee all the activities of the organization, 
including field and headquarters operations and the approval of objectives and 
budgets. They also monitor implementation by the Directorate of Assembly or 
Assembly Council decisions and are assisted in this task by a Control 
Commission and the internal and external auditorsÕ.
79
  
(1) Associated by States 
During the 1940s, against the backdrop of the Second World War, sovereign 
States began to join together at meetings and conferences to jointly engage in a 
fight against aggression. This is evidenced by the early outcomes, of such, 
including the Dumbarton Oaks Conversations of 1944.
80
 These conversations 
led up to the UN Conference on International Organization, which was 
convened in San Francisco from 25 April to 26 June 1945, where fifty allied 
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nations agreed to give certain powers to an international organisation, the 
UN.
81
 The UN is a State-centric organisation, which continues to admit new 
Member States; the most recent State to be recognised by the General 
Assembly was South Sudan in 2011.
82
  
The ICRC, on the other hand, is associated by Swiss nationals and is usually 
defined as a private organisation, as Swiss law governs it.
83
 It does not have 
member States and is therefore independent in its governance and operational 
decisions. The ICRC was Ôborn in private, among private peopleÕ.
84
 Its 
instigator was Henry Dunant, whose experience of the aftermath of the Battle 
of Solferino in 1859 pushed him to consider how battles should fare for 
soldiers. Dunant imagined national societies of volunteers ready to help the 
wounded from all States whenever armed conflict broke out. He always 
intended therefore for the movement to be international. His reverie, backed in 
the initial months by General Dufour and Gustave Moynier, was of a cohort of 
volunteer nurses on battlefields, volunteers transporting the wounded to 
hospitals and the care of soldiers in hospitals. In a speech to the Public Welfare 
Society on 9 February 1863 Dunant outlined his vision that such an 
international voluntary service needed a permanent committee with a covenant, 
supported by ÔEuropeÕs crowned headsÕ, to Ôadhere to some basic code of 
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behaviour in wartimeÕ.
85
 The principle of voluntary service is now contained in 
the preamble to the Statutes of the IRCRCM. 
On 17 February 1863 Dunant, Dufour, Moynier and two new supporters, Louis 
Appia and Theodore Maunoir, a private group met and decided to become the 
International Committee for Relief to the Wounded, also known as the 
Committee of Five.
86
 From February to October 1863 the Committee worked 
to harness the support of ministers and royals in a number of European capitals 
for their international committee. On 26 October 1863 sixteen States and four 
philanthropic institutions sent representatives to a diplomatic conference, 
which adopted ten articles on the wounded and the neutrality of medical 
personnel.
87
 They are contained in the ÔResolutions of the Geneva International 
ConferenceÕ and provide for each nation to establish a committee Ôwhose duty 
it shall be, in time of war and if the need arises, to assist the Army Medical 
Services by every means in its powerÕ.
88
 It also accepted the proposals made by 
Dunant and the Committee for the establishment of national committees. 
It is perhaps difficult to reconcile the ICRC with the UN in terms of classifying 
it as Ôassociated by statesÕ. However, it is argued that although the Committee 
was made up of five individuals, it would have been a nonentity without State 
representatives and State support at the conference, including ratification of the 
articles agreed upon by States. Indeed the following year, in 1864, the Swiss 
Federal Council, on the initiative of the Geneva Committee, invited the 
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governments of Europe and several American States to a diplomatic 
conference.
89
 The outcome of the conference was to be the ÔConvention for the 
Amelioration of the Condition of the Wounded in Armies in the Field, Geneva, 
of 22 August 1864Õ, which had sixteen State signatories. Pictet stated: 
  
It is difficult to imagine today the vast influence exercised by the first 
Geneva Convention on the evolution of the law of nations. For the first 
time in history, the States, in a formal and permanent document, 
accepted a limitation on their own power, for the sake of the individual 
and an altruistic ideal. For the first time, war had yielded to law.
90
  
 
In 1875 the Committee of Five adopted the name, the ICRC.
91
 It is submitted 
that without the collaboration of States and State parties to a number of 
international conventions, the Committee of Five would never have become the 
ICRC. It would also not be the international presence that it is today. Although 
the Committee of Five were the original members of the ICRC, it was always 
DunantÕs intention, and in fact need, for States to come together at the 
International Conference to support the initiatives as regards the wounded. The 
work of the International Conference was described in chapter one, but, 
nevertheless, its significance should be emphasised. The International 
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Conference cannot be matched, on the international stage, as a humanitarian 
forum. The presence of each component of the IRCRCM and the 194 State 
parties to the Geneva Conventions I, II, III and IV 1949 ensure that current 
issues in IHL and humanitarian needs are the focal point of each International 
Conference.  
To this end, it is argued that, although the ICRC cannot be defined as 
Ôassociated by StatesÕ; it is, nevertheless, inextricably linked in its law and 
practice to States and the people living within them. The International 
Conference therefore supports the work of the ICRC and facilitates the drafting 
of conventions, to which States became signatories. The need for State consent 
for ICRC missions precludes a wholly autonomous ICRC, as is the same in the 
UN.  
(2) Established by International Agreement 
The second component of an international organisation is that it be established 
by international agreement between States. Under the ÔVienna Convention on 
the Law of Treaties 1969, as amended in 1986Õ, an international agreement is 
concluded between States (or international organisations) in written form and 
governed by international law.
92
 As regards an international organisation such 
an agreement would be constitutional. As a caveat of such an organisation 
being established by an international agreement between States, those States 
must have freely consented to be bound by such an agreement. Schermers and 
Blokker stated that an organisation's functions and rights depend upon the 
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constituting treaty provisions and the general limitations of international law.
93
 
An example of such a constitutional international agreement is the UN Charter, 
which describes the rights and obligations of Member States.
94
  
The International Conferences, initially convened by the efforts of the 
Committee of Five, facilitated agreement upon the Geneva Conventions, under 
which the ICRC actions were mandated, including the protection of the 
wounded and sick in the field; wounded, sick and shipwrecked members of 
armed forces at sea; prisoners of war; and civilians who find themselves under 
the rule of a foreign power in the event of international conflict. Nowadays the 
ICRC receives instructions from the International Conferences, for example, to 
conclude a ÔStudy on Customary IHLÕ and, most recently, to study the 
provision of health care in armed conflict.
95
 It is argued that directions to the 
ICRC to undertake such work are evidence of the freely expressed will of 
States to endow the ICRC with specific rights and duties.  
(3) Organs with Capacity on the International Stage 
The final element usually attributed to an international organisation is that it 
has organs with capacity on the international stage. The UN, for example, is 
not merely a forum for State interaction, as its organs act on the international 
stage; creating law, policy and practice in specific areas. The UN principal 
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organs are the General Assembly, the Security Council, Economic and Social 
Council (ECOSOC), the Secretariat, the International Court of Justice (ICJ) 
and the Trusteeship Council.
96
 The UN also has specialised agencies for 
technical areas such as the International Labour Organization, the International 
Civil Aviation Organization (ICAO) and the Food and Agriculture 
Organization (FAO).
97
 Finally, professionals, academics and staff can work in 
an individual capacity for a very specific mandate, in UN specialised agencies, 
such as the International Atomic Energy Agency (IAEA).
98
 In the ICRC, the 
Presidency takes responsibility for its external relations.
99
  
ii) Private International Organisations 
The analysis above, concerning whether the ICRC should be defined as an 
international organisation, showed that without Member States, the ICRC 
couldnÕt be defined as such. However the ICRC does fulfil some of the 
requirements. This section will therefore consider whether the ICRC, as an 
organisation, could be labelled as a private international organisation. The 
ICRCÕs decision-making capabilities are in the hands of private individuals, 
rather than States. This indicates that the ICRC possesses some commonalities 
with private international organisations. In economic and market driven 
spheres, the globalisation of economic activity has meant the Ôconstruction of 
private international regimes in many industry sectors as a form of self-
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regulation or rule setting in the absence of an overarching global political 
regimeÕ.
100
 It is submitted therefore that the self-regulation and competence to 
establish rules that govern commerce shows that organisations do not always 
need Member States to control areas of international law and relations. 
Members of the private sector therefore often replace State-to-State 
negotiations or member States based international organisations.
101
 Is it 
possible to draw parallels between private international organisations and the 
ICRC? This part of the chapter uses Intelsat Ltd, as an existing private 
international organisation, to show how the ICRC might be consistent with the 
definition of such.  
On 20 December 1961 General Assembly Resolution 1721 decided that global 
satellite communication should be made available on a non-discriminatory 
basis.
102
 On 24 August 1964 the International Telecommunications Satellite 
Organisations (INTELSAT), a multilateral public intergovernmental treaty 
entity, was established by governments and operating entities signing an 
agreement.
103
 On 30 November 1998 INTELSAT transferred working capital, 
five in-orbit satellites, one in-construction satellite and their associated orbital 
roles to the newly created company, New Skies NV. On 18 July 2001 
INTELSAT became a private company called Intelsat Ltd. It provides satellite 
services worldwide that facilitate media and entertainment communications for 
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media and network companies; multinational corporations; Internet service 
providers and government agencies.
104
 Finally on the 28 January 2005 it was 
sold to private investors.
105
  
During the privatisation of INTELSAT a residual treaty organisation was 
instituted called the International Telecommunications Satellite Organization 
(ITSO).
106
 It is charged with ensuring that the new owners of INTELSATÕs 
former satellite system preserve global connectivity and continue to serve those 
poor or underserved countries, but without the technological facilities to 
provide such a service. It therefore relies on political and legal tools to 
accomplish its mandate.
107
 Its member States include most UN members.
108
 
The maintenance of an intergovernmental organisation within a private 
company was seen as necessary to protect the Ôglobal connectivity and global 
coverageÕ of the system,
109
 as it must safeguard Ônon-discriminatory access to 
the [privatized] companyÕs systemÕ and ensure privatized INTELSAT LLC 
Ôserve(s) its lifeline connectivity customersÕ.
110
 Is it possible to draw an 
analogy between Intelsat Ltd and the ICRC? 
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Intelsat became a private company as necessitated by the demands of the 
market, whereas the ICRC was always a private enterprise but with State 
support. Nevertheless in their functioning and infrastructure there are 
similarities; both need independent and non-political decision-making and, 
theoretically, both provide services worldwide without agenda. Indeed 
telecommunications, by the time of sale, were considered a necessary part of 
all territories/ States and the fear was that commercial enterprises could render 
some developing States with no alternative service provider and become Ôcut 
offÕ from the rest of the world.
111
 The role of the ICRC is likewise a necessary 
actor on the international stage. It has private Swiss citizens at the helm; its 
impartiality, neutrality and independence must be maintained. For INTELSAT/ 
Intelsat Ltd, it was necessary to maintain government support. It is an 
intermingling of international organisation creation and private organisation 
functionality.  
iii) Non-Governmental Organisations 
The final type of organisation to be considered is the NGO. Charnovitz and 
Amerasinghe define the ICRC as an NGO.
112 
This section will clarify and 
argue against existing literature, which sees the ICRC as ÔjustÕ an NGO. There 
is no generally accepted definition of the term NGO in international law.
113
 If 
we take the list of elements of NGOs from just four academics it includes: 
independence; non-profit, non use of or promotion of violence; formal 
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existence and structure; public not private interests; transnational scope of 
activists; individuals join voluntarily; independent of States; self- appointed; 
exist outside of international law; consist of a small group of people and 
represent the opinion of a relatively small number of people.
114  
Indeed, 
confusingly, Kaczorowska states that the ICRC is an NGO, with personality 
similar to the UN.
115
 
The term NGO is found in Article 71 UN Charter, which recognised the 
possibility of NGOs interacting with the UN.
116
 It did not, however, provide 
any definition of such an organisation. In 1950 ECOSOC stated that Ôany 
international organization which is not created by intergovernmental agreement 
shall be considered as an NGOÕ.
117
 A simple argument would be that since the 
ICRC was not actually created by an international agreement, it is therefore an 
NGO. We could add to this that the historical background of the ICRC shows 
that it emerged because of a profound normative change at a societal level, just 
like NGOs.
118
 Its creation was symptomatic of a feeling amongst people, in 
particular the Committee of Five, not States, that some kind of external body 
was necessary during armed conflict. Furthermore much like an NGO, the 
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ICRC has a non-profit, independent identity. Finally there are no Member 
States or State representatives in the ICRC, although it must be recalled that 
the ICRC is part of the International Conference.
119
  
It is recognised that the role of NGOs on the international stage is developing. 
In addition to international organisations, for example, NGOs may take part 
during all stages of the negotiation processes at global conferences;
120
 they 
seek to influence governmental representatives through informal lobbying, 
advance international standards such as on human rights and the environment. 
The legal status of NGOs endows them with rights and obligations on the 
international stage, provides the possibility of acting before international courts 
and tribunals, to enter formal relationships with international organisations and 
endows them with the ability to conclude agreements under international 
law.
121
 The ICRC is privy to these rights too but, in addition, governments 
have accorded rights that are typically only granted to inter-governmental 
organisations, including privileges and immunities on the international stage 
and it has signed headquarters agreements with numerous States.
122
 These 
rights are considered in depth in the ILP analysis in the next part of this chapter. 
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The ICRC is a private association with close ties to Switzerland including its 
location, the Swiss nationality of Committee members and senior staff, and 
frequent contacts with the Swiss Foreign Ministry.
123
 These elements confer 
upon the ICRC a profile unique amongst NGOs and international 
organisations.
124
 The subtleties and nuances of the establishment and 
functioning of the ICRC shows that the ICRC cannot simply be defined as an 
international organisation, private international organisation or an NGO. From 
its inception the ICRC was not restricted to internal conflicts in Switzerland. 
DunantÕs plan was for all wounded soldiers in all States to be afforded 
neutrality and medical care. The realisation of this vision came with the 
International Conference, an association of States, agreeing to the 1864 
Convention and beginning a process of drafting and facilitating the adoption of 
international legal instruments from which the ICRC would derive rights and 
duties on the international stage. These aspects of its creation and its 
subsequent development set it apart from the UN, Intelsat Ltd and NGOs, such 
as Human Rights Watch and Amnesty International. It is concluded therefore 
that the ICRC can only be understood as a sui generis entity. The ICRC is an 
organisation, which, through its principles of humanitarianism, neutrality and 
independence, is able to reach people on the ground. 
How then, can the ICRC be clearly distinguished from an NGO? The ICRC 
mandate was created by States and is developed by the International 
Conference, and interpreted and applied by ICRC delegates on the ground. 
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This process will be returned to in chapter two. It provides the ICRC with 
authority on the international stage, as the guardian of IHL and with activities 
to be undertaken in States. The situations in which it works and the activities it 
undertakes develop over time. This is different to NGOs whose mandate is 
created by the people who found the organisation for the specific purposes of 
that body. For example MSF, which is a private, international association, has 
the mandate to Ôbrings humanitarian medical assistance to victims of conflict, 
natural disasters, epidemics or healthcare exclusionÕ.
125
 Amnesty International 
has a mandate to Ôto undertake research and action focused on preventing and 
ending grave abuses of these rightsÕ.
126
 Local NGOs aim to achieve specific 
purposes. For example, in the DRC, which forms the case study for this 
research, a local NGO Eben Ezer Ministries International (EMI) has been 
working with Children in Crisis, a London based NGO, to support educational 
initiatives on the remote High Plateau of South Kivu in Eastern DRC.
127
 
Indeed, Bugnion argued that Ôfrom the outset, the Red Cross differed from 
other charitable organizations that flourished during the second half of the 
nineteenth century in two basic respects: the permanent nature and the 
international aspirations of the institutions set up on the basis of the resolutions 
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adopted at the Geneva Conference of October 1863 which gave birth to the 
Red CrossÕ.
128
 This author is in agreement with Bugnion on that point.  
The ICRC is different from an NGO given the organisational structure and 
involvement of States. If anything it has the Ôbest of all worldsÕ: it has the 
support of States and enters into Headquarters Agreements with them; it has 
the local contacts and support that NGOs are often privy to, and, yet, it remains 
humanitarian to its core and the people who work in the ICRC are staunch 
advocates of the fundamental principles, often to the frustration of other 
organisations who might be working in the same conflict affected area.  
e) Conclusion to Chapter One 
In 1859 Henry Dunant witnessed the horrors of the aftermath of the Battle of 
Solferino. Soldiers were wounded, without water and medical supplies. Dunant 
envisaged the establishment of national societies of volunteers who would 
come to the aid of wounded soldiers in armed conflicts. By 1863 the ICRC was 
established and for the past 150 years this unique humanitarian organisation 
has continued to respond to the plight of soldiers in armed conflict. The 
IRCRCM is composed of the ICRC, IFRC and 189 National Societies which 
each follow the seven fundamental principles of humanity, impartiality, 
neutrality, independence, voluntary service, unity and universality.  
This chapter has described the structure of the ICRC, within the IRCRCM, in 
order to introduce the organisation and its mandated roles on the international 
stage and within States. The focus of the ICRC is the provision of protection 
and assistance to victims of armed conflict, within the parameters of activities 
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that adhere to the seven fundamental principles. This chapter provides the basis 
of analysis throughout this thesis. In light of this, the question of what type of 
organisation it is, in terms of international institutional law, will be answered in 
chapter two. Whether it is a subject of international law, capable of bearing 
rights and obligations under international law, is also a matter for chapter two. 
The analysis will draw on the considerations in this chapter of the structure of 
the ICRC, its humanitarian assistance and initiative rights and its reputation for 
being an impartial and neutral organisation. 
This chapter showed that it is difficult to define the legal nature of the ICRC, 
but it can be said to be a sui generis entity. The definition of the ICRC as an 
international organisation could have helped justify, or perhaps explain, the 
autonomous expansion of ICRC functions into long- term projects. It shares 
aspects of international organisations, private international organisations and 
NGOs. It has a relationship with sovereign States. This includes the role of 
States in the Movement and the International Conferences, in particular 
resembling the workings of an international organisation. It is also a private 
association made up of Swiss individuals. In fact, it has close ties to 
Switzerland, including its location, the nationality of Committee members and 
senior staff, and frequent contacts with the Swiss Foreign Ministry. It is this 
unique status that sets it apart from other organisations. This is compounded by 
its reputation as an impartial, neutral and independent organisation. The ICRC 
markets itself as an organisation to be trusted by all parties, by States because 
of its confidentiality and by the people on the ground because of its neutrality 
and independence.  
81 
 
As a humanitarian organisation, the ICRC is focused on the protection and 
assistance of those in need. This chapter has explored its organisational 
structure and its relationship with the IRCRCM. It is argued that ultimately the 
ICRC has evolved from an NGO, which it essentially was when it was 
established by five Swiss nationals, to a Swiss organisation, recognised as such 
under the Swiss Civil Code and, finally, in 1993 Switzerland signed an 
agreement with the ICRC which conferred privileges and immunities upon it. 
This agreement, and others like it, will be explored in depth in the next chapter 
when the thesis looks at the ILP of the ICRC. These agreements give the ICRC 
a status somewhat akin to an international organisation. To this end, it is 
argued that ultimately the ICRC cannot be pigeonholed into a specific 
definition, which other organisations fit neatly into. It has evolved over time 
and developed relationships with States to facilitate and fulfil its humanitarian 
mandate. To support the claim that the ICRC is not easily definable, we can 
look to Article 5 Statutes of the IRCRCM, which state that the ICRC is Ôan 
independent humanitarian organization having a status of its ownÕ.  Academic 
commentary supports of this finding that the ICRC is both an NGO and 
international organisation
129
 or that it is sui generis.
130
 The international 
community has opened up for the possibility for sui generis entities to possess 
international legal personality, entities such as the Holy See and the Sovereign 
Order of Malta.
131
 
                                                        
129
 Koenig C, ÔObserver status for the ICRC at the United Nations: A Legal ViewpointÕ (1991) 
280 IRRC 47. 
130
 Lavoyer J-P and Maresca L, ÔThe Role of the ICRC in the Development of International 
Humanitarian LawÕ (1999) 4 International Negotiation 501, 508. 
131
 Crawford (n 7) 124, Bisaz C, The Concept of Group Rights in International Law: Groups as 
Contested Right-Holders, Subjects and Legal Persons (Martinus Nijhoff Publishers, 2012) 37; 
82 
 
 
                                                                                                                                                  
Rossi I, Legal Status of Non-Governmental Organizations in International Law (Intersentia 
2010) 36. 
83 
 
2) CHAPTER TWO: THE LEGAL NATURE AND INTERNATIONAL 
LEGAL PERSONALITY OF THE ICRC 
a) Introduction 
Historically only States were considered to possess ILP, which made them 
subjects of international law and allowed them to exercise sovereign power.
1
 
The consequences of the proliferation of actors on the international stage 
means that, in addition to States, organisations are also ÔsubjectsÕ of 
international law, that is, they possess ILP. The first international organisations 
were intergovernmental conferences for cooperation among sovereign States.
2
 
Increasingly emphasis was placed on an international organisations Ôseparate 
willÕ and ultimately ILP.
3  
An organisation with personality can act as a distinct personality rather than 
just providing a forum for member States to pursue their own interests.
4
 The 
ICRC must, accordingly, possess ILP to be recognised as an autonomous entity 
and participate meaningfully in legal life, as personality enables an 
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organisation to manifest itself on the international stage and enter into 
relationships with other subjects of international law.
5
 Currently recognised 
ILPs include independent States; sui generis entities; internationalised 
territories, such as the Free City of Danzig; UN Missions established by the 
UN Security Council to administer territories in transition to self-government 
including East Timor and Kosovo; intergovernmental organisations such as the 
UN; in limited circumstances individuals
6
; de facto regimes such as Taiwan 
and insurgents, belligerents; and national liberation movements such as the 
Palestine Liberation Organization. Other candidates for ILP are NGOs, 
multinational corporations and indigenous peoples.
7
  
This chapter shows categorically that the ICRC should be defined as an ILP 
and secondly shows that ILP could justify or explain the changes to the ICRC 
mandate which take place at the International Conference or on the ground, 
which are not necessarily explicitly or impliedly referred to in the Geneva 
Conventions I, II, III and IV 1949 or the Statutes of the IRCRCM. This chapter 
will include an introductory section on ILP and its purposes, which will reflect 
on the significance of international organisations being defined as international 
legal persons. The chapter will go on to consider the ICRCÕs significant power 
that stems from ILP, that is, humanitarian initiative. The chapter will break 
down the Geneva Conventions, Additional Protocols and Statutes of the 
IRCRCM in terms of what they say about humanitarian initiative and 
                                                        
5
 Wessel (n 4) 509; Barbara C, ÔInternational Legal Personality: Panacea or Pandemonium? 
Theorizing about the Individual and the State in the Era of GlobalizationÕ (2008) 20(1) Sri 
Lanka JIL 243, 245. 
6
 La Grand (Germany v. United States of America) (Judgment) [2001] ICJ Rep 466. 
7
 Kaczorowska A, Public International Law (Taylor and Francis, London 2010) 176. 
85 
 
assistance. It will ultimately therefore show that the ICRC is an ILP and that 
the specific outcome of such a conclusion for the ICRC is that its ability to 
undertake humanitarian and initiative can be adapted autonomously by the 
ICRC without recourse to new international agreements. Importantly, for this 
thesis, the ability of the ICRC to respond to constantly changing and evolving 
situations on the ground is essential for its humanitarian activities.  
b) International Legal Personality 
The corollary of ILP is the possession of rights and duties on the international 
stage, but these are not universal.
8
 It is a legal concept enabling the community 
to distinguish between the entities that are capable of acting with legal effects 
in a given legal system. The rights of an organisation Ôdepend upon its 
purposes and functions as specific or implied in its constituent documents and 
developed in practiceÕ.
9
 As was stated in the introduction, it was traditionally 
States that possessed ILP but increasingly this has come to include other actors. 
This section considers whether the ICRC possesses ILP, not just legal 
personality as contained in Article 60 of the Swiss Civil Code. 
The ICRC Ôhas no historical or current connection to territory, nor any 
aspirations to Statehood. Rather it came to be recognised as having a measure 
of international personality in view of its special status under IHLÕ.
10
 Indeed 
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the International Criminal Tribunal for the Former Yugoslavia (ICTY) stated 
that it is generally acknowledged that the ICRC has ILP.
11
 How have 
academics and the judiciary been able to draw this conclusion?  
Klabbers stated that Ôa subject of international law is a legitimate subject of 
international research and reflectionÕ.
12
 Whether ILP is just a label
13
 or has 
actual impact on Ôrights, duties, and powers distinct from its members or its 
creatorsÉÕ
14
 has been debated for years. It is this chapterÕs contention that for 
the ICRC, ILP is an essential component of its ability and willingness to forge 
its own path in the interests of humanitarian assistance and protection. If the 
ICRC needed the consent of all State parties at the International Conference or 
a new set of Geneva Conventions or Statutes of the IRCRCM or ICRC were 
necessary for it to undertake new roles in States affected by conflict then it 
would render the ICRC useless. The utility of the ICRC as a humanitarian actor 
comes in part from the international law component of its mandate, that is, a 
mandate to which States have consented to by signing up to the Geneva 
Conventions. It also comes from State consent at the International Conference 
and the conclusion of Headquarters Agreements. It also, which is essential to 
its functionality, comes from decisions made on the ground by delegates 
coming face to face with humanitarian disasters and partly from the ICRC 
Assembly, Directorate and Presidency in Geneva. It is essential to prove that 
                                                        
11
 Prosecutor v Simic et al (Decision on the Prosecution Motion under Rule 73 for a Rule 
Concerning the Testimony of a Witness), ICTY Trial Chamber 27 July 1999 para 46; See also 
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the ICRC is an ILP as evidence of its place in the international legal system 
and also as an organisation able to develop its mandate without constant 
recourse to State consent. 
c) The Consequences of International Legal Personality 
The possession of ILP entails the ability to have rights and duties, the contents 
of which are relative to the particular entity in question. States, for example, 
Ôpossesses the totality of international rights and duties recognized by 
international law, the rights and duties of an entity such as the Organization 
must depend upon its purposes and functions as specified or implied in its 
constituent documents and developed in practiceÕ.
15
 In terms of organisations, 
rights and duties will be contained in the founding legal instrument of the 
organisation. To this end, analysis of the rights and duties contained in the 
Geneva Conventions I, II, III and IV 1949 and the Statutes of the IRCRCM 
will be considered below.  
In addition, for some, ILP implies a set of inherent powers for all organisations, 
independent of their size, function and so on. To this end, this chapter will 
explore the three elements of ILP outlined in the Reparation for Injuries case: 
the capacity to make claims in respect of breaches of international law, the 
capacity to make treaties and agreements valid on the international plane and 
the enjoyment of privileges and immunities from national jurisdictions.
16
 For 
some academics the diversity of functions performed by international 
                                                        
15
 Reparation for Injuries (n 9). 
16
 Reparation for Injuries (n 9) 179 and 188; Brownlie I, Principles of Public International 
Law (OUP 2003) 7; See also ILA, ÔThe Hague Conference 2010: Non-State ActorsÕ (First 
Report of the Committee) (2010). 
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organisations suggests that there is no set of capacities inherent within ILP
17
, 
whereas, for others, there is a presumption of certain inherent capacities so 
long as the international organisation is Ôin a practical position to perform 
themÕ.
18
 This analysis works from the latter perspective. For this author, the 
three examples of capabilities that are a consequence of the possession of ILP 
are a sensible place to start critiquing whether the ICRC is an ILP.  Not least 
because chapter one has already provided extensive credibility to the 
conjecture that the ICRC is more than a simple NGO. The ICRC is a law-
maker, it has an international presence and works within sovereign States and it 
has an organisational structure similar to an international organisation or 
private international organisation. Although the ICRC is difficult to define in 
terms of its organisational status, it is quite clearly a key actor on the 
international stage, on matters concerning IHL, humanitarian assistance and 
protection and as a key actor in the International Conference. It would seem 
that such an important actor would naturally possess ILP, in order to work 
without the need of consent of all States who signed the Geneva Conventions 
and without reference to the International Conference. To this end, the 
following analysis will clear up any doubt that the ICRC is an ILP. 
This analysis uses existing ÔtestsÕ, taken from the Reparation for Injuries 
Advisory Opinion, for ILP to provide conclusive analysis of whether the ICRC 
should be considered as an ILP. Four years after the creation of the UN, the ICJ 
was asked for an Advisory Opinion on whether the UN, as an international 
                                                        
17
 Sands and Klein (n 2) 473; Rossi I, Legal Status of Non-Governmental Organizations in 
International Law (Intersentia 2010) 33. 
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 Amerasinghe (n 14) 101; Seyersted F, ÔObjective International Personality of 
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organisation, had the legal capacity to bring an international claim and whether 
it had specialist organs that exhibited a separate will from its Member States.
19
 
The ICJ was careful to ground any ÔprogressiveÕ change in international law 
upon the interests and needs of States to interact with such non-State entities.
20
 
The ICJ stated that the UN was Ôin fact exercising and enjoying functions and 
rightsÕ.
21
 It failed, however, to determine whether a specific attribute of the UN 
was crucial to its finding of personality or whether it was a unique combination 
of factors.
22
 The ICJ continued to use this approach to ILP in a number of 
subsequent cases.
23  
The courts overarching approach was to be one of 
pragmatic, progressive development.
24
 It is argued that, as there is no Ôspecific 
attributeÕ that leads to a finding of ILP, it is possible that the ICRC has ILP, 
based on a number of contributing factors. 
Brownlie defines the three Ôprincipal formal contextsÕ in locating ILP, which 
echo those in the Reparation for Injuries Advisory Opinion, including the 
capacity to make claims in respect of breaches of international law, the 
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in dÕAspremont J (ed), Participants in the International Legal System: Multiple Perspectives 
on Non-state Actors in International Law (Routledge, London 2011) 142. 
21
 Reparation for Injuries (n 9) 179. 
22
 Alvarez JE, International Organizations as Law-makers (OUP 2005) 133. 
23
 Certain Expenses of the United Nations (Article 17 paragraph 2 of the Charter), (Advisory 
Opinion) [1962] ICJ Rep 151, 159; Legal Consequences for States of the Continued Presence 
of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 
276 (1970) (Advisory Opinion) [1971] ICJ Rep 16; Interpretation of the Agreement of 25 
March 1951 between the WHO and the Egypt Case [1980] ICJ Rep 73, 89-90; Legality of the 
Use by a State of Nuclear Weapons in Armed Conflict, (Advisory Opinion) [1996] ICJ Rep 
226; Vienna Convention on the Law of Treaties (with annex) concluded at Vienna on 23 May 
1969 art 31. 
24
 Green F, ÔFragmentation in Two Dimensions: The ICJÕs Flawed Approach to Non-state 
Actors and International Legal PersonalityÕ (2008) 9(1) Melbourne J of Intl L 47, 51. 
90 
 
capacity to make treaties and agreements valid on the international plane and 
the enjoyment of privileges and immunities from national jurisdictions.
25
 This 
approach is echoed throughout ICJ cases and academic commentary, which is 
referred to within this chapter. Leroux stated that Ôunder the so-called 
ÒrestrictiveÓ conception of international personality, international persons are 
those who can sign treaties, establish diplomatic relations with States and 
participate in the mechanism of international personality de planoÕ.
26
 The link 
between personality and an organisationÕs capacity to bring claims, sign 
treaties and have privileges and immunities is therefore considered in this 
chapter. This thesis shows that, on the contrary, the ICRC can be shown to 
possess the principal elements identified by Brownlie and furthermore it is 
actually exercising these functions. It is recognised that there is no concrete list 
of functions and rights required showing ILP, rather each must be taken in turn 
and can make a ÔportfolioÕ of evidence for ILP. The objective test is after all 
about proving practice that could not be undertaken without ILP; the 
possession of a certain measure of ILP. 
It is recognised that there is also scholarship that vehemently denies that the 
ICRC possesses ILP. The International Law Association Committee on NSAÕs, 
for example, stated that Ôthere are no absolutely compelling arguments for the 
ILP of the ICRC in the traditional sense of possessing international rights and 
duties and having the capacity to maintain its rights by bringing international 
                                                        
25
 Reparation for Injuries (n 9) 179 and 188; Brownlie I, Principles of Public International 
Law (OUP 2003) 7; See also ILA, ÔThe Hague Conference 2010: Non-State ActorsÕ (First 
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claimsÕ.
27
 Moreover it is recognised that Ôindividuals and corporate bodies also 
derive myriad rights from innumerable treaties and conventions are not 
classified as international persons by the same authorsÕ.
28
 Indeed treaties can 
be concluded by international organisations deprived of ILP, such as the 
Organization for Security and Co-operation in Europe (OSCE).
29
 Finally, the 
IFRC derives similar or even more extraordinary rights from agreements with 
Switzerland and is still not classified as international persons.
30
  
The capacity of organisations to make claims in respect of breaches of 
international law is arguably the most reliable indicator of ILP.
31
 On 13 
December 1961 an ICRC delegate, Georges Olivet, a Swiss national, and two 
volunteers, Mrs Vroonen and Mr Smeding, from the Katanga Red Cross were 
killed in a Red Cross ambulance during a UN intervention in the Congo, now 
the DRC.
32
 Olivet had reported that UN troops on guard at UN headquarters 
were stopping him getting by; he had wanted to negotiate a truce for the 
evacuation of civilians in the battle areas.
33
 The UN and the ICRC established 
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a commission charged with conducting an impartial and independent enquiry 
into the circumstances of the death of Georges Olivet, Mrs Vroonen and Mr 
Smeding.
34
 The UN paid compensation to the ICRC, without admitting 
responsibility. 
The ICJ took the power of the UN to conclude agreements with its members as 
a representation of the manifestation of distinct will.
35
 This section therefore 
concerns the treaties to which the ICRC is a party. The ICRC has concluded 
seventy-four headquarters agreements with host States that facilitate the 
independence of the ICRC and its delegates during missions. The ICRC argues 
they are Ôplainly treaties under international lawÕ.
36
 ÔThe very first Headquarter 
Agreement was signed between ICRC and the Government of the Cameroon in 
1973 and lay the foundation for the agreements to comeÕ.
37
 The most recent 
Headquarters Agreement was signed on 24 November 2014 between the ICRC 
and Morocco.
38
 Article 1 ÔAgreement between the International Committee of 
the Red Cross and the Swiss Federal Council to Determine the Legal Status of 
the Committee in SwitzerlandÕ of 19 March 1993, for example, recognised the 
Ôinternational juridical personality and legal capacityÕ of the ICRC, which does 
not substantially differ in form or content from the host agreements concluded 
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 ÔNews ItemsÕ (June 1962) IRRC 295, 315. 
35
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36
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governmental Organizations in International Law (CUP 2005) 496. 
37
 Beigbeder Y, The Role and Status of International Humanitarian Volunteers and 
Organizations: The Right and Duty to Humanitarian Assistance (Martinus Nijhoff Publishers 
1991) 324. 
38
 ÔMorocco: ICRC signs Headquarters Agreement with GovernmentÕ 
<https://www.icrc.org/en/document/morocco-icrc-signs-headquarters-agreement-
government#.VOnRHkJZFNM> accessed 22 January 2015. 
93 
 
between the UN specialised agencies and Switzerland.
39
 Headquarters 
agreements facilitate the independent action of the ICRC delegates and the 
ICRC itself.  
The agreements create a legal framework for the provision of humanitarian 
assistance and protection by the ICRC in sovereign States. The ICRC has 
created a Standard Proposed ICRC Headquarter Agreement, which is used as 
guidelines for the individual agreement.
40
 Rona argued that Ôby entering into 
agreements normally signed with IGOs, States chose to treat ICRC as an IGO 
and thereby allowing the organization to take part in international relations as a 
legal personÕ.
41
 In terms of the recognition of legal personality by States, these 
agreements are therefore key to determination of such. Not only have States 
signed up to the Geneva Conventions I, II, III and IV 1949 but have also 
provided for specific roles within their territory within the Headquarters 
Agreements. Of course, this is still dependent on consent. 
Although the ICRC has concluded international agreements, they are not 
subject to registration by the UN Secretary General in accordance with Article 
102 UN Charter, as the UN states that, as the ICRC is not an international 
organisation, its agreements cannot be considered Ôinternational agreementsÕ 
for the purposes of Article 102 UN Charter.
42
 It is argued therefore that despite 
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40
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the ability of the ICRC to conclude agreements with States, they will not be 
seen as such by the UN. Nevertheless, they should be considered evidence of 
the Ôprincipal formal contextsÕ in locating ILP.
43
 
Finally, in the Reparation for Injuries Advisory Opinion, the ICJ considered 
the privileges and immunities of the UN, in the territory of each of its member 
States to be evidence of its ILP.
44
 The headquarters agreements usually 
recognise the legal personality of the ICRC delegation or offices, the 
inviolability of its premises, the usual functional immunities and privileges 
related to the performance of official duties, tax exemption on ICRC salaries, 
exemption from custom duties, freedom of entry into the country, freedom of 
movement and communications and freedom to transfer funds.
45
 Finally ICRC 
delegates are authorised to display the emblem of the Red Cross and they enjoy 
immunity from judicial process.
46
 In a sense, therefore, the ICRC legal status 
can be analogised to that of intergovernmental organisations and the legal 
status of ICRC delegates to those of intergovernmental civil servants.
47
 The 
privileges and immunities of the ICRC are comparable to those of the UN, its 
agencies and other intergovernmental organisations. 
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The ICRC also enjoys immunity from legal process, which protects it from 
judicial and administrative proceedings.
48
 This includes the right to 
confidentiality before international courts and tribunals, which was recognised 
in the Simic Case before the ICTY.
49
 The court was asked whether a former 
ICRC interpreter who volunteered to give evidence before the ICTY could do 
so on behalf of the prosecutorÕs office. The ICTY answered the question of 
whether the ICRC possessed ILP and determined whether an employee could 
be called as a witness or whether the ICRC had a right under international law 
to confidentiality. The ICTY stated that Ôit is widely acknowledged that the 
ICRC, an independent humanitarian organisation enjoys a special status in 
international law, based on the mandate conferred upon it by the international 
communityÕ, to this end it is Ôgenerally acknowledged that the ICRC, although 
a private organization under Swiss law, has ILPÕ.
50
 As an ILP the ICRC could 
be afforded privileges and immunities and, therefore Ôneed not give 
testimonyÕ.
51
  
The ICTY found that the ICRC has a position not only under the Geneva 
Conventions but also under customary international law.
52
 Moreover, 
according to the ÔRules of Procedure for the International Criminal CourtÕ 
(ICC), information provided by the ICRC is privileged, and consequently not 
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subject to disclosure, unless the ICRC waives this privilege or the information 
is contained in public statements and documents of the ICRC.
53
 
The ICTR confirmed in Prosecutor v Tharcisse Muvunyi that international law 
has granted the ICRC Ôthe exceptional privilege of non-disclosure of 
informationÕ relating to ICRCÕs activities.
54 
In addition, Ôsuch privilege is not 
granted to national Red Cross societiesÕ, which further evidences the unique 
position of the ICRCÕs right to confidentiality.
55  
Moreover, Amnesty 
International or Save the Children, for example, would not be able to claim 
similar rights.
56
 The right to confidentiality supports the ICRCÕs ability to 
maintain its neutrality and independence. It assures States, when entering into 
Headquarters Agreements, that the ICRC keeps information between itself and 
the State. Finally, in addition to the ICTY recognition of ICRC personality, 
under Rule 73 of the ICC Rules of Procedure, the ILP of the ICRC is 
recognized.
57
  
This analysis shows that the ICRC participates on the international stage in a 
number of ways, in particular, through its ability to bring claims, the 
conclusion of international agreements and the possession of privileges and 
immunities. There are alternative understandings of ILP that suggest that, in 
addition, changing sociological circumstances on the international scene also 
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September 2002) ICC-ASP/1/3, Rule 73(4). 
54
 Prosecutor v Tharcisse Muvunyi (Judgment and Sentence), ICTR-2000-55A-T (12 
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impact upon ILP.
58
 Indeed Portmann argues that the ICJ did not determine ILP 
directly from the UN Charter, rather they considered Ôsociological 
observationsÕ, including Ôfactual changes on the international scene in order to 
open the possibility of including non-State entities into international lawÕ.
59
 
The ICJÕs Reparation for Injuries Advisory Opinion, emphasised social 
developments as one of the main factors influencing its decision to find that the 
UN possessed ILP, in other words, its Ônature depends upon the needs of the 
communityÕ.
60
 It is argued that the humanitarian principles of the ICRC make it 
an invaluable organisation. Between 1863 and 1947 Moynier, Ador and Huber 
were key actors in the development and progression of the ICRC, Sandoz 
remarks that, for these three men, Ôthe ICRCÕs role went without saying- it 
existed because it was needed, because it fulfilled a useful function in the 
international communityÕ.
61
 It is argued therefore that one cannot help but 
think the ICRCÕs international personality derives in equal part from the nature 
of the rights it enjoys under the Geneva Conventions I, II, III and IV 1949 and 
from the actual importance of the ICRC on the international stage.  
It is argued, overall, that the development of the ICRC as an ILP is evidenced 
by a number of principle factors. They include the conclusion of several 
international treaties, between the ICRC and States or international 
organisations, including headquarter agreements; recognition by its host 
country of Switzerland, as well as many other States in headquarters 
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agreements; enjoyment by the ICRC of immunities from the jurisdiction of 
several States; the maintenance of diplomatic relations between the ICRC, 
States and other organisations; and finally, the recognition by the ICTY in the 
Simic case of the international legal status of the ICRC. The ICRC has also 
brought claims against subjects of international law, such as the UN. The 
practice of the ICRC is essential analysis of the ICRC. This thesis examines the 
exercise of functions under various international humanitarian and other 
agreements including the mandate in the Geneva Conventions I, II, III and IV 
1949. 
d) International Legal Personality and the Mandate of the ICRC 
The question of ILP must be considered in terms of the ability of the ICRC to 
expand its mandate beyond the specific activities provided for in the Geneva 
Conventions and the Statutes of the IRCRCM. The extent to which the ICRC 
relies on the principle of humanity to justify such developments will be 
considered in chapter four. The Geneva Conventions I, II, III and IV 1949, 
Additional Protocols and Statutes of the IRCRCM, consented to by States, 
provide the international mandate for the ICRC and are often explicit in terms 
of outlining specific roles that the ICRC may undertake. The provisions of the 
Geneva Conventions I, II, III and IV 1949 enable it to bring humanitarian aid 
to victims of war, exchange messages between prisoners of war and their 
families, trace the fate of disappeared people and care for the wounded and 
sick.
 62
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 These functions allow the ICRC to protect and assist victims of armed conflict. 
However, if we look at the ICRC Strategy 2015-2018 it is evident that the 
ICRC work on the ground is developing beyond the specific provisions.
63
 The 
current objectives include: 
1. Strengthen the ICRCÕs capacity to protect through law, operations and 
policy;  
2. Enhance the ICRCÕs distinctive response to growing needs; 
3. Secure the widest possible support for ICRC action; 
4. Contribute to a more significant response by the Movement to large-  
scale emergencies, and 
5. Adapt and strengthen organizational capacities to sustain growth and 
the continued relevance of ICRC action.  
 
What this section seeks to clarify is the extent to which ILP supports the ability 
of the ICRC to develop its competences, lawfully, without having to return to 
the International Conference each time it wants to develop its activities, or 
even less likely, draft new Geneva Conventions.  
This chapter will now outline the specific international mandate and activities 
of the ICRC provided for in the Geneva Conventions I, II, III and IV 1949 and 
the Statutes of the IRCRCM. The origins of which were described in chapter 
one, as was their status. The overall analysis in chapters one and two therefore 
builds the basis for analysis throughout the thesis on how the ICRC is 
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developing its mandate and activities on the international stage and within 
States. The legitimacy of such developments is considered with reference to 
ILP, the principles of humanity and neutrality and with consideration of the 
changing nature of conflict and the application of other areas of international 
law to situations of armed conflict and other situations of violence. 
The ICRC undertakes activities as part of its humanitarian protection and 
assistance mandate. The purpose of this section is to analyse the contents of 
humanitarian assistance roles and the right of humanitarian initiative. This will 
inform the research in later chapters, which address how the protection and 
assistance roles of the ICRC have expanded to include those that work towards 
the establishment of human security and sustainable peace. 
Humanitarian assistance can describe methods Ôto alleviate human suffering 
during war timeÕ.
64 
The Ôaim of the ICRCÕs assistance programmes is to 
preserve life and restore the dignity of individuals and communities affected by 
armed conflict or other situations of violenceÕ, as the humanitarian mission is 
at the heart of the ICRC activities on the international stage.
 65
 Indeed, the first 
of the seven fundamental principles of the IRCRCM is humanity.  
The activities that can be undertaken by the ICRC stem from Common Article 
3, Article 9 Geneva Conventions I, II and III 1949 and Article 10 Geneva 
Convention IV 1949. Under Common Article 3 (2) Geneva Conventions I, II, 
III and IV 1949 Ôan impartial humanitarian body, such as the International 
Committee of the Red Cross, may offer its services to the Parties to the 
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conflictÕ.
66
 This provision is somewhat open ended; it therefore affords the 
ICRC wide discretion to act in NIAC. Article 18(2) Additional Protocol II 
provides that: 
 
If the civilian population is suffering undue hardship owing to a lack of 
the supplies essential for its survival, such as foodstuffs and medical 
supplies, relief actions for the civilian population which are of an 
exclusively humanitarian and impartial nature and which are 
conducted without any adverse distinction shall be undertaken subject 
to the consent of the High Contracting Party concerned. 
 
In terms of international armed conflicts, Geneva Conventions I, II, III and IV 
1949 each state that: 
 
The provisions of the present Convention constitute no obstacle to the 
humanitarian activities which the International Committee of the Red 
Cross or any other impartial humanitarian organisation may, subject to 
the consent of the Parties to the conflict concerned, undertake for the 
protection of wounded and sick, medical personnel and chaplains, and 
for their relief. 
 
The commentary to Article 9 Geneva Convention I states that:  
 
                                                        
66
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All humanitarian activities are covered in theory, and not only those 
for which express provision is made. They are, however, covered 
subject to certain conditions with regard to the character of the 
organization undertaking them, their own nature and object and, lastly, 
the will of the Parties to the conflict.
67
  
 
In addition, as regards the activities of the ICRC, Article 81(1) Additional 
Protocol I 1977 states that: 
 
The Parties to the conflict shall grant to the International Committee of 
the Red Cross all facilities within their power so as to enable it to carry 
out the humanitarian functions assigned to it by the Conventions and 
this Protocol in order to ensure protection and assistance to the victims 
of conflicts; the International Committee of the Red Cross may also 
carry out any other humanitarian activities in favour of these victims, 
subject to the consent of the Parties to the conflict concerned.
68
 
 
Article 23 Geneva Convention IV 1949 provides that parties to an international 
armed conflict and other transit states are required to Ôallow free passageÕ to 
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medical supplies, items for religious worship, and religious goods intended for 
civilians of other parties to the conflict, even if from the enemy side.
 69
  
 They must also allow Ôconsignments of essential foodstuffs, clothing and 
tonics intended for children under fifteen, expectant mothers and maternity 
casesÕ. This is subject to the condition that the party is satisfied that the 
consignments are unlikely to be diverted, particularly for military purposes. 
Moreover, the consignments must be forwarded as quickly as possible, subject 
to Ôtechnical arrangementsÕ under the control of the power permitting free 
passage.
70
 Finally, under Article 30 Geneva Convention IV 1949, 
Ôhumanitarian organisations must be granted all facilities possibleÕ such that 
they can carry out their humanitarian functions.
 71
  
In addition to the provisions on humanitarian assistance contained in the 
Geneva Conventions I, II, III and IV 1949, the Seville Agreement introduced 
the idea of ÔLead AgencyÕ into the IRCRCM. It means that the ICRC has 
specific areas in which it will take the lead in relief operations.
72
 Under Article 
5(1) Seville Agreement 1997 the term Ôdirect results of a conflictÕ is said to 
include the time Ôbeyond the cessation of hostilities and extends to situations 
where victims of a conflict remain in need of relief until a general restoration 
of peace has been achievedÕ. It is argued that this detailed explanation of 
                                                        
69
 See Gasser H-P, ÔProtection of the Civilian PopulationÕ in Fleck D (ed), The Handbook of 
International Humanitarian Law (2
nd
 edn, OUP 2008) para 503, 513.  
70
 Under Geneva Convention IV art 61, relief consignments must be Ôexempt in occupied 
territory from all charges, taxes or customs duties unless these are necessary in the interests of 
the economy of the territoryÕ. In addition, the occupying power must facilitate their free 
passage and rapid distribution. 
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 Gasser (n 69) para 516, see also para 524-5 on Humanitarian Assistance. 
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 Seville Agreement (n 66) arts 4.3, 4.4, 5.3.1, 5.4 and 6.1.2. 
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Ôdirect results of a conflictÕ is key to any understanding, analysis or critique of 
the roles of the ICRC beyond those described in the Geneva Conventions I, II, 
III and IV 1949.  
The Geneva Conventions I, II, III and IV 1949 Ônot only place primary legal 
obligations on warring parties, but legitimise the role of ÔimpartialÕ 
humanitarian organisations, such as the ICRC, in promoting the protection of 
and providing relief assistance to, non-combatantsÕ.
73
 Under the Geneva 
Conventions I, II, III and IV 1949 and Additional Protocol I the ICRC also has 
the mandate to perform functions traditionally performed by protecting powers, 
as a neutral humanitarian organisation.
74
 A protecting power is intended to 
secure the supervision and implementation of the Geneva Conventions I, II, III 
and IV 1949 and Additional Protocols. Traditionally a protecting power was 
appointed by a State, which was party to the conflict, to safeguard the 
respective interests during the conflict. The ICRC can replace a contracting 
power and perform its functions or it can enjoy protecting power status, in both 
situations it is afforded automatic powers to carry out its activities, thus putting 
the ICRC on same footing as a State. The difference is that the ICRC is neutral 
and must work in the interests of all sides to a conflict. Indeed, under Article 6 
Statutes of the ICRC Ôthe ICRC shall maintain relations with government 
authorities and any national or international institution whose assistance it 
considers usefulÕ.  
                                                        
73
 Torrente N de, ÔHumanitarian Action under Attack: Reflections on the Iraq WarÕ (2004) 
17(1) Harvard Human Rights Journal 2 in Abiew KF, ÔHumanitarian Action under Fire: 
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There are other conditions placed on the right to provide humanitarian 
assistance. Organisations undertaking humanitarian action Ômust be concerned 
with the condition of man, considered solely as a human being without regard 
to the value which he represents as a military, political, professional or other 
unit. And the organization must be impartialÕ.
75
 Its activities must be purely 
humanitarian in character; they must be concerned with human beings as such, 
and must not be affected by any political or military consideration.
76
 These 
stipulations firstly give humanitarian organisations criteria for authorising their 
involvement in conflict and secondly, it is argued, they provide apparatus for 
organisations to secure humanitarian access. That is to say, that the ICRC uses 
its reputation for neutrality and independence to gain access to those in need. It 
also encourages States to cooperate with the provision of humanitarian aid. 
In addition to the right to provide humanitarian assistance, the ICRC has the 
right to take humanitarian initiative. This is a much broader right than that 
contained in the legal provisions discussed above. Under paragraph 4(2) 
Statutes of the ICRC Ôthe ICRC may take any humanitarian initiative which 
comes within its role as a specifically neutral and independent institution and 
intermediary, and may consider any question requiring examination by such an 
institutionÕ.
77
 This broad power of initiative is also found in the Statutes of the 
IRCRCM, which again state that the ICRC Ômay take any humanitarian 
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initiative which comes within its role as a specifically neutral and independent 
institution and intermediaryÕ and it must Ôendeavour at all times Ð as a neutral 
institution whose humanitarian work is carried out particularly in time of 
international and other armed conflicts or internal strife Ð to ensure the 
protection of and assistance to military and civilian victims of such events and 
of their direct resultsÕ.
78
  
This right to humanitarian initiative is flexible and therefore practical as Ôno 
one can foretell what a future war will consist of, under what conditions it will 
be waged and to what needs it will give riseÕ.
79
 It is therefore right that Ôa door 
should be left open to any initiative or action, however unforeseeable today, 
which may help effectively in protecting, caring for and aiding the wounded 
and sickÕ.
80
 Ratner states that Ôthis significant grant of authority, while not 
legally binding on States Ð which must consent to the ICRCÕs involvement Ð 
has permitted the ICRC to visit detainees in countries not experiencing war and 
work in States and on issues where human rights law, not IHL, is the governing 
legal frameworkÕ.
81
 This latter statement, concerning the development of the 
role of the ICRC into situations where IHRL is the governing legal framework 
is considered in chapter three.
82
 This thesis argues that, in fact, the ICRCÕs 
foray into these situations allows it to use humanitarian action, whether under 
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the guise of assistance or initiative, to work towards the establishment of 
human security. 
i) Interpretation of the Mandate 
The analysis earlier in this chapter on international legal personality showed 
that for international organisations their competences are attributed to them. As 
has been examined above, the ICRC international mandate is provided for in 
the Geneva Conventions I, II, III and IV 1949, Additional Protocols and the 
Statutes of the IRCRCM. Organisations are Ôinvested by the States which 
create them with powers, the limits of which are a function of the common 
interests whose promotion those States entrust to themÕ.
83
 It is necessary for 
organisations to interpret their mandate so as to allow the achievement of their 
objects and purposes.  To this end, the subsequent practice within organisations 
might not follow a strict interpretation of the constituent instrument.
84
  
This chapter is focused on the ILP of the ICRC and the interpretation and 
implementation of the mandate, without constant recourse to State parties or 
new international agreements. The ability of the ICRC to interpret its own 
mandate must therefore be discussed in practical terms. Which bodies or 
organs of the ICRC can interpret the international mandate? 
The Assembly of the ICRC, composed of Members of the ICRC, decides on 
the content of the Statutes.
85
 Regarding the interpretation of the articles 
pertaining to the roles, relations with the Movement or outside of the 
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 Legality of the Use by a State of Nuclear Weapons in Armed Conflict, (Advisory Opinion) 
[1996] ICJ Rep 226 para 25; 
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 ibid; Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 
January 1980) 1155 UNTS 331, art 31(3)(b). 
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Movement, the Assembly also makes such interpretation, but the interpretation 
cannot go against what was established in the Statutes of the Movement. In 
addition, other individuals will use the Statutes without necessarily interpreting 
them. By example, legal advisers and Heads of Delegations can use the 
Statutes to negotiate access or an agreement with the authorities, such as, 
during the negotiation of a new Headquarters Agreement. 
The process of interpreting the mandate goes from the field, to Geneva and 
back. The team on the ground has to plan ahead each year and identify the 
projects it wishes to undertake, the objectives of such, the impact they will 
have, how that impact will be measured.
86
 These reports are area specific and 
will then be compiled with reports from other parts of the region. They are then 
presented to the Director of Operations in Geneva who will consider the 
reports. In practice, therefore, there is a working relationship between the 
ICRC delegates on the ground and the Geneva offices. To this end, exploratory 
or innovative proposals must be justified, in other words, delegates on the 
ground must justify every project and initiative to Geneva. The only decisions 
that are predominantly taken on the ground are security related; as such 
decisions are taken closely to the people, rather than the Geneva Headquarters. 
The ICRC derives its mandate from the Geneva Conventions and the Statutes 
of the Movement. It is rarely the subject of any interpretation per se. What is 
subject of interpretation may be whether a country is or not in a situation of 
armed conflict and what if any rights of initiative the ICRC may have in such a 
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context.
87
 Closely related to such interpretation is the recent issue facing the 
ICRC which is its interpretation of its role in what it terms 'other situations of 
violence', that is, situations under the threshold of applicability of IHL in which 
ICRC may have a statutory right of initiative.
88
 In practice, this means that the 
ICRC will can refer to its mandate as coming from the Statutes of the ICRC 
rather than Common Article 3.  
Another potential point of contention is the signature of Headquarters 
Agreements recognizing privileges and immunities to ICRC staff, as some 
States may not recognise the ICRC's international legal personality and would, 
as a consequence, fail to agree that its staff should benefit from any privileges 
and immunities. Ultimately, the ICRC has to persuade its hosts of the added 
value of its presence and of the importance of allowing it to act according to its 
principles. No law or Statute alone can overcome a State's decision not to allow 
the ICRC to operate within its borders. 
For the ICRC, therefore, interpretation of the mandate comes from within when 
thinking about its international mandate. The specific mandate between the 
ICRC and a given host State will be unique to that State. It is, therefore, for the 
ICRC itself and its delegates and host States to decide upon the humanitarian 
protection and assistance to be provided. The ICRC can review its own roles 
and responsibilities as they are found in its Statutes, while keeping in mind that 
it cannot Ôtake [a] decision contrary to the [Statutes of the Movement] or to the 
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resolutions of the [Conference]Õ.
89
 There is no doubt that the Conference can 
review the Statutes of the Movement under article 10(3), but it is not clear 
whether it could review the mandate of the ICRC by changing the relevant 
articles of the Statutes of the Movement. This is unclear because the roles and 
responsibilities of the ICRC found in the Statutes IRCRCM are a copy-paste of 
the Statutes of the ICRC and such modification procedure is not specifically 
allowed, nor prohibited in the Statutes. Amending the relevant articles of the 
Statutes of the IRCRCM could be perceived as modifying the corresponding 
articles in the Statutes of the ICRC and article 11(6) prohibits such 
modification, as it states that, Ôthe International Conference shall not modify 
either the Statutes of the International Committee or the Constitution of the 
Federation nor take decisions contrary to such statutesÕ. 
ii) Responsibility of the ICRC for Breach of Mandate 
If States were to accuse the ICRC of not abiding by its mandates, are there any 
consequences? Hypothetically, if there was a problem between a State and the 
ICRC regarding its mandate, it could be related to the fact that the State is not 
pleased with the ways in which the ICRC operates in the said State. This 
situation could be interpreted as if the ICRC is not abiding by its mandate or 
more specifically, not according to what was agreed with the authorities. For 
the ICRC, this could have an impact on obtaining access to the victims it seeks 
to help. At the moment the most serious consequence for the ICRC is that the 
State could withdraw its consent. In 1986, for example, the ICRC delegation 
was asked to leave South Africa country following a decision by the 25th 
International Conference of the Red Cross and Red Crescent to suspend the 
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participation of the South African authorities at the conference.
90
 On 1 
February 2014, Ôthe Sudanese authorities suspended the ICRC's activities in 
Sudan on 1 February, citing technical issues, and asked the organization to 
review the country agreement that sets out its legal and diplomatic status in the 
countryÕ.
91
 The ICRC negotiated a new agreement that has been in force since 
August 2014.
92
 
It should be noted that for other international legal persons, a corollary of such 
is the responsibility of that ILP for breach of legal obligations. Indeed, the 
existence of duties as a corollary of rights is central to ensuring the 
effectiveness of any legal system.
93
 Responsibility has long been accepted as 
fundamental in performing this function within the international legal system. 
Nowadays this includes international organisations.
94
 However, if someone 
outside the ICRC wanted to call into question its license to operate in situations 
of armed conflict, it would have to be a State and it would have to either be 
raised at High Contracting Parties Meeting of the Geneva Conventions or at an 
International Conference.  
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e) Conclusion to Chapter Two 
Although the ICRC does not neatly fit into the international organisation 
definition, due to its non-governmental character, it nevertheless possesses ILP. 
The UN was found to have ILP; otherwise it would not be able to perform its 
requisite functions. In the wider context of this thesis, it is argued that although 
the ICRC does, in fact, have a unique organisational structure and legal nature, 
the pertinent question was whether it possessed ILP. The thesis considers 
whether the ICRC has extended its protection and assistance mandates beyond 
activities outlined in the Geneva Conventions I, II, III and IV 1949 and the 
Statutes of the ICRC, the latter of which can be amended by the International 
Conference. The Geneva Conventions I, II, III and IV 1949, Additional 
Protocols and the Statutes of the ICRC confer rights and duties on the ICRC. It 
is able to make claims on the international stage, enter into international 
agreements with States and it enjoys privileges and immunities, all of which 
were considered to be evidence of the UN possessing ILP in the Reparation for 
Injuries Advisory Opinion. 
Traditionally the possession of ILP correlates to the ÔpowersÕ of an 
organisation, express or implied, as necessary to fulfil the obligations of the 
organisation on the international stage. This chapter showed that this approach 
is somewhat difficult to reconcile with an analysis of the ICRC; in fact, it is 
argued that if the ICJ were to consider the ÔpowersÕ of the UN today, it would 
not concentrate so much on the UN Charter but on the practice of the UN. It is 
argued that, just has the UN has continued to develop its functions on the 
international stage, the ICRC has also been forced to adapt its humanitarian 
role to respond to international and NIAC armed conflicts. It is this 
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development of competencies to which this thesis turns to in the following 
chapters. 
This chapter has shown that the ICRC is an ILP. The intention of the founders 
and the States parties to subsequent Geneva Conventions has been for the 
ICRC to participate in the international community, not least, as a creator of 
international humanitarian law, to which States consent to be bound. The ICRC 
acts as an independent person, through its delegates and the Assembly, 
Presidency and Directorate situated in Geneva. The Headquarters Agreements 
concluded between the ICRC and host States support the argument that the 
ICRC is an ILP. If we were to reflect on the Reparation for Injuries Advisory 
Opinion, it seems to be beyond doubt that the ICRC Ôis intended to exercise 
and enjoy, and is to this day exercising and enjoying functions and rights that 
can only be explained on the basis of the possession of international legal 
personalityÕ.
95
 
In order to take this thesis forward, into analysis of the developing roles of the 
ICRC, it must be emphasised that there is a distinction to be drawn between the 
mandate the ICRC gets from the Geneva Conventions and Additional Protocol 
I and II, itÕs international mandate and that that comes from its status as a 
Swiss Association, consisting of Swiss nationals, who are able to make 
autonomous decisions. In addition a distinction must be drawn between the 
mandate it gets from the Geneva Conventions and the one it gets from the 
Statutes of the Movement: the latter being agreed to at the International 
Conference and more likely to adapt to changes on the international stage. 
Finally, it is the Headquarters Agreements that allow it to work in a State, but 
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they are secret and difficult to access, much like SOFA agreements between 
the UN and host States.
96
 The exact content of each individual Headquarters 
Agreement cannot be known. 
In terms of its work, therefore, member states have some say in the presence of 
the ICRC on their territories but not itÕs over arching projects, such as Health 
Care in Danger, as agreed to at the International Conference. This chapter 
showed that the ICRC is still grappling with establishing its right of initiative 
in such internal troubles, as it gets this from the Statutes IRCRCM, not the 
Geneva Conventions I, II, III and IV 1949 or Additional Protocols I and II 
1977.  
It is this myriad of sources for the mandate of the ICRC and the ever-changing 
situations on the ground that the ICRC finds itself in that inform the analysis in 
the next four chapters of the thesis. The legal status and personality of the 
ICRC is the basis of analysis of international law applicable to and relied upon 
by the ICRC in the execution of its protection and assistance mandate. Its legal 
status and personality is also closely linked to later analysis on the principles of 
humanity and neutrality and the development of such. Finally, chapter six 
analyses the specific roles of the ICRC today and the extent to which they have 
been adapted from the specific provisions of the Geneva Conventions, 
Additional Protocols and Statutes of the IRCRCM. It addresses the extent to 
which the ICRC is adapting its mandate to respond to new and ever evolving 
situations requiring humanitarian protection and assistance.
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3) CHAPTER THREE: THE ICRC AND INTERNATIONAL LAW IN 
ARMED CONFLICT 
a) Introduction 
The battlefield experience of Henry Dunant, which inspired the creation of the 
ICRC, is a far cry from the armed conflict situations seen across the world 
today. Nevertheless, the ICRC continues to strive to provide protection and 
assistance to victims of armed conflict. Chapter one outlined the structure and 
roles of the ICRC on the international stage and within States. It is a sui 
generis organisation with ILP, as was shown in chapter two. These chapters 
showed that the protection and assistance mandates of the ICRC have 
developed through the International Conferences, specifically the Statutes of 
the ICRC and IRCRCM, and through diplomatic means and new international 
laws, in particular, Additional ProtocolÕs I and II.  
This thesis argues that there is a disjunction between the legal mandate that the 
ICRC has and the way that it operates in practice. Despite distinct beginnings, 
nowadays it is widely accepted that human rights and IHL frameworks overlap 
during armed conflict.
1
 In 2004, whilst determining the legal consequences 
arising from the construction of the wall being built by Israel, the ICJ 
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Rev 592. 
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confirmed the applicability of IHRL to situations of military occupation.
2
 It 
stated by thirteen votes to two Ôsome rights may be exclusively matters of IHL; 
others may be exclusively matters of IHRL; yet others may be matters of both 
these branches of international lawÕ.
3
 Furthermore the commentaries to the 
Geneva Conventions identify when the Geneva Conventions reflect specific 
human rights guarantees. They include, for example, the inalienability of 
rights;
4
 treatment of protected persons,
5
 prohibition of torture and corporal 
punishment,
6
 penal procedure,
7
 civil capacity,
8
 and complaints and petitions 
from internees.
9
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Milanovic argues that the current debate has progressed and no longer focuses 
on the relationship between the two legal regimes, as such, but on Ôthe 
relationship of the particular norms belonging to the two regimes that are 
controlling specific factual situationsÕ.
10
 There are, for example, specific 
situations in which IHL and IHRL both apply during armed conflict, for 
example, lawfulness of preventive detention, and necessity in targeting and 
transformative occupation.
11
 To this end, IHL is not simply Ôlex specialisÕ of 
human rights law.
12
  The thesis is not an IHL thesis. It is focused on the legal 
frameworks available to the ICRC when it engages with States and actors on 
the ground. What this chapter shows is that it will be pragmatic in its dialogue 
and use the framework most able to communicate humanitarian values to try 
and ensure that all actors in international and NIAC respect ÔhumanityÕ. This 
concept and its implications for the work of the ICRC are considered in 
chapters four and five. 
The changing nature of conflict has created a situation where the activities of 
the ICRC are no longer limited to the period of time during the conduct of 
hostilities. The armed conflict scenario described in the introduction to this 
thesis indicates the myriad of long term humanitarian needs frequently seen in 
todayÕs conflicts. The ICRC has the autonomy to respond to new situations on 
the ground without having to renegotiate its mandate. Chapter one considered 
the humanitarian assistance and humanitarian initiative powers of the ICRC. 
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This chapter questions whether the provisions in the Geneva Conventions I, II, 
III and IV 1949 and the Statutes of the ICRC provide enough scope for the 
ICRC to meaningfully respond to the needs of people during and after armed 
conflicts and other situations of violence.
13
 It also considers the ICRC within 
the wider international community and posits that it is inevitable, perhaps 
necessary, for other legal frameworks to apply during the same situations that 
the ICRC is working in. This chapter focuses in particular on IHRL, including 
considering whether IHRL is relevant to the protection and assistance work of 
the ICRC.  
This chapter begins with an analysis of the normative and legal development of 
the laws of war. It is argued that the ICRC and the UN institutionalised the 
traditional binary distinction between the laws of war and peace after the 
Second World War. As a consequence, in the post war years, the development 
of the jus in bello, jus ad bellum and IHRL was undertaken by two distinct 
organisations. In 1968, the International Conference on Human Rights took 
place in Tehran.
14
 This pre-empted a number of UN General Assembly 
resolutions and Secretary-General reports on the respect for human rights in 
armed conflicts. This chapter therefore shows that the international community 
recognised that IHL does not cover all circumstances during armed conflict and 
that it is also necessary to draw on IHRL for the protection of populations. The 
synergy between these two legal frameworks is therefore a consequence of 
                                                        
13
 Geneva Convention I art 9; Geneva Convention II art 9; Geneva Convention III art 9; 
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both the changing nature of conflict and the humanitarian core of both IHL and 
IHRL, which seek to protect people.  
The issue at hand is the extent to which IHRL impacts upon the protection and 
assistance work of the ICRC. This thesis will not go so far as to argue that 
IHRL binds the ICRC and its delegates; it will question, however, to what 
extent the work of the ICRC is now impacted upon by IHRL. Later chapters 
examine the issue of to what extent ICRC delegates make use of IHRL when 
working with combatants, encouraging respect for the local people. Human 
security reflects a human-centric progression within the international legal 
order and that the protection and assistance work of the ICRC, IHRL and the 
concept of human security therefore have overlapping components, grounded 
in their fundamental respect for humanity. To this end, in chapter four, this 
thesis considers the potential role of the ICRC in the establishment of human 
security.  
b) The ICRC and HumanityÕs Law
15
 
Teitel states that: 
The shift to the language of humanity law aims to construct a bridge 
between the discourse of state power and that of trans political 
moralism. The emergence of an ethical-legal discourse reflects, in part, 
the apparent agreed-on common political principles that are adequate 
for managing current crisesÉ Humanitarian legalist discourse offers 
an alternative set of principles and values for global governance.
16
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 See also Oberleitner G, Human Rights in Armed Conflict: Law, Practice, Policy (CUP 2015) 
59 ff. 
16
 Teitel R, HumanityÕs Law (OUP 2011) 35. 
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This statement fits with the current shift in international focus from a state-
centric paradigm of international law to a human-centric one. If one views the 
international legal order as a myriad of actors from States, to 
intergovernmental organisations, regional human rights bodies, NGOÕs, civil 
society and individuals, the list is potentially endless, then doesnÕt 
humanitarianism, or humanityÕs law, provide a common focus for all 
concerned? If ÔhumanityÕ was at the forefront of decisions about law, 
intervention, and security and so on, would consensus on the appropriate 
course of action be more readily reached? Or, do people need to rely on the 
neutrality and independence of the ICRC to truly take account of humanity? 
What this analysis of the emerging legal framework and relevant institutions in 
the development of jus ad bellum, jus in bello and IHRL shows is that a) 
humanity is a common thread but that b) it is insufficient as a tool for 
protection and assistance from States or other self-interested actors. The ICRC 
provides a pathway for individuals and communities suffering through or 
recovering from conflict, to have ÔhumanityÕ as the focus of protection and 
assistance. To this end, the next two chapters of the thesis give specific 
attention to humanity and human-centric developments of the last twenty or so 
years, with a view to assessing the current position of the ICRC in its 
interpretation and application of the principle of humanity. 
It is argued that although traditionally, the ICRC was framed under IHL, the 
humanitarian character of its work necessitates reference to IHRL too, as 
applicable during peace and armed conflict. There is nothing in international 
law or the Statutes IRCRCM that Ôestablishes expressly the way the ICRC 
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must or must not deal with itÕ.
17
 In terms of the analysis provided in chapter 
two, the ICRC mandate is treaty based, taken from the Geneva Conventions I, 
II, III and IV 1949 and Additional Protocols 1977, non-treaty based, that is, as 
exists in the Statutes of the IRCRCM and finally the ICRC has Ôhumanitarian 
initiativeÕ which is Ôone of the most practically important tools of the ICRCÕ.
18
 
Torreblanca argues that the doctrine of implied powers may assist in the 
determination of whether the ICRC can legitimately develop its mandate as 
entrusted to it by the international community.
19
 Torreblanca posits that Ôthe 
ICRCÕs own mandate- and the provisionsÕ wording that enshrined it- seem to 
acknowledge the need for great flexibility in contexts where the dynamics of 
the conflicts and situations of internal violence may require from the ICRC fast 
changes and adaptation in order to fulfil its pivotal aim, that is, the protection 
of persons affected by these eventsÕ.
20
 This Author argues that, in fact, the 
ICRC must and does embrace IHRL. Although much of the interview data 
informs later analysis in the thesis, it is pertinent, perhaps revelatory, to state 
that the ICRC delegates on the ground do, in fact, utilise IHRL in their 
dialogue with community stakeholders and non-state armed groups.
21
 If IHL 
and the rules applicable to the situation are not convincing the actors of their 
responsibilities to others, in particular civilians, the ICRC may draw on other 
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 Torreblanca G, ÔThe International Committee of the Red Cross and Human Rights LawÕ in 
Kolb R and Gaggioli (eds), Research Handbook on Human Rights and Humanitarian Law 
(Edward Elgar Publishing Ltd, Cheltenham 2013) 546. 
18
 Kolb R and Hyde R, An Introduction to the International Law of Armed Conflicts (Hart 
Publishing, Oxford 2008) 117. 
19
 Torreblanca (n 17) 546.  
20
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21
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ÔhumanitarianÕ legal frameworks including IHRL. Given that the ICRC 
mandate is to protect and assist, broadly speaking, it seems logical that it would 
draw on a myriad of legal sources to convince those on the ground to respect 
civilians and so on. To this end, the practice of the ICRC supports TeitelÕs 
conjecture that there is a ÔhumanityÕs lawÕ that underpins the exigencies of IHL, 
IHRL and international criminal justice.  
Can the ICRC, therefore, also ground its action in IHRL? This thesis has 
referred to NIAC and Ôother situations of violenceÕ, that is, circumstances 
which would not have legally provided scope for ICRC action. Nevertheless 
the Third Carlist War in Spain (1872-1876), the insurrection in Herzegovina 
(1875), acts of violence in Argentina (1890), Brazil (1894), Venezuela (1894-
5) and Macedonia (1903) all benefited from the assistance of the ICRC.
22
 
During the 10
th
 International Conference in Geneva, the adoption of the 
resolution XIV recognised that the ICRC might intervene in social disturbances 
and revolutions.
23
 This never led to adoption into a legal instrument. 
Nevertheless, Schindler stated that: 
 
[i]dependently of the development of international humanitarian law 
[and the emergence of the international law of human rights]É has 
acted also in various other ways to protect the victims of armed 
conflicts and, as a consequence, to work for the defence of human 
rightsÉ [and] has also carried out a wide range of relief operations to 
                                                        
22
 Torreblanca (n 17) 549; See also Sivakumaran (n 12) 30-39. 
23
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bring aid to persons affected by international or non-international 
conflicts and to the victims of internal strife and tensionÕ.
24
 
 
This chapter will address the relationship between different legal regimes 
governing the conduct of hostilities and times of peace. It will show the 
institutionalisation, particularly following the Second World War, of two 
distinct legal regimes and how they increasingly overlap. It will therefore 
assess the relationship of different legal frameworks to the protection and 
assistance mandate of the ICRC and its day-to-day activities. The latter will be 
considered in greater depth in chapter six. 
c) The Normative and Legal Development of the Laws of War 
The jus ad bellum and the jus in bello both regulate the use of force, firstly by 
circumscribing its legality and, secondly, by limiting the means and methods 
used in warfare, aiming at preventing total war and preventing unnecessary 
suffering.
25
 The spirit of both normative frameworks is to minimise human 
suffering through the regulation of the use of force.
26
 The principle of 
humanity theoretically fosters a reciprocal relationship between parties at war, 
as fighting ought to be based on notions of chivalry and civilised behaviour.
27
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 Schindler D, ÔThe International Committee of the Red Cross and Human RightsÕ (1979) 208 
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25
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In fact, during the Thirty Years War, which began in 1618 and which Kunz 
referred to as the first Ôtotal warÕ, there were basic rules of humanity such as 
the distinction between civilians and combatants.
28
 However the jus ad bellum 
affords the aggressor and the victims of the use of force unequal status before 
the law, whereas all people are afforded the protections of the jus in bello.
29
 
The jus in bello is purely humanitarian, it comprises a set of treaty-based and 
customary rules that govern belligerentsÕ rights and duties in the conduct of 
hostilities, including on the legality of methods and means of warfare and the 
safeguarding of protecting persons, notably those hors de combat, prisoners of 
war and civilians not taking part in hostilities. These rules are based on basic 
axioms of IHL, including military necessity, the principle of distinction and 
proportionality.
30
  
The Battle of Solferino 1859 stimulated international focus on the laws of war 
and lead to the creation of the first internationally agreed upon legal framework 
for the conduct of hostilities. The ÔConvention for the Amelioration of the 
Condition of the Wounded in Armies in the FieldÕ was adopted in Geneva on 
22 August 1864.
31
 Pictet stated that this treaty, and subsequent Geneva 
Conventions, Ôare all founded on respect for the individual and for his dignity: 
they embody the principle of selfless relief, without discrimination, to all 
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human beings in distress whether they be wounded, prisoners of war or 
shipwrecked, and thus defenceless and no longer to be regarded as enemiesÕ.
32
 
Whilst in Europe the Battle of Solferino led to the adoption of new laws of war, 
across the Atlantic US President Lincoln was signing the ÔLieber CodeÕ. The 
ÔLieber CodeÕ was adopted in 1863 and concerned how the Union forces 
should conduct themselves during armed conflict.
33
 Shortly after the adoption 
of the ÔLieber CodeÕ, the Ô1868 St Petersburg DeclarationÕ was adopted, which 
prohibits the use of certain types of weapons in war.
34
 Progress in the 
codification of the laws of war was later made at the Brussels Conference in 
1874 and stimulated the adoption of the Hague Convention on land warfare of 
1907.
35
 These laws aim to protect human beings, either from each other or 
certain weapons. In terms of this thesis, it is important to note that these laws 
were not made considering physical injury to soldiers, rather than the impact of 
war on civilians. It was the world wars of the twentieth century drew 
international interest and the attention of the ICRC to the inadequacies of the 
existing legal frameworks for the protection of victims of armed conflicts. 
The assassination of Franz Ferdinand and GermanyÕs declaration of war 
against Russia in the summer of 1914 began four years of conflict where all 
States flouted the laws of war, until war officially ceased with the Treaty of 
Versailles on 28 June 1918. Unfortunately, although the First World War 
                                                        
32
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33
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showed the insufficiency of the laws of war, the ideology of extreme pacifists 
afterwards caused it to be fashionable to ignore the problem. Indeed Kunz 
argued that Ôit was part and parcel of an officially created illusion of wishful 
thinking fostered by States and utopian writersÕ.
36
  
It took a few years for the war to be back on the international agenda. The 
ÔPact of ParisÕ, also referred to as the ÔKellogg- Briand PactÕ 1928, reflected a 
ÔfeelingÕ in the international community. It did not ÔoutlawÕ or ÔabolishÕ war, 
even for its signatories, rather it contained a Ôrenunciation of war as an 
instrument of national policyÕ.
37
 Mr KelloggÕs circular letter stated that Ôevery 
state retains the inherent right to self-defense, and is itself the only judge to 
decide whether there is a given case of self-defenseÕ. War remained lawful 
therefore as a means of a legally permissible self-defense, a measure of 
collective action, as between signatories of the Pact and non-signatories and as 
against a signatory who has broken the Pact by resorting to war in violation of 
its provisions.
38
  
Article 7 International Law Association ÔArticles of Interpretation of the 1928 
Pact of ParisÕ provided that Ôthe pact does not affect such humanitarian 
obligations as are contained in general treaties, such as the Hague Conventions 
1899 and 1907, the Geneva Conventions of 1864 and 1906, and the 
ÒInternational Convention relating to the Treatment of Prisoners of War 
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1929ÓÕ.
39
 The hope for the Pact, therefore, Ôwas that in the long run this change 
in international law would induce governments and people to view war in a 
new way and that this moral, social and psychological change would 
profoundly affect the occurrence of hostilitiesÕ.
40
 For the ICRC, its raison 
dÕtre in 1859 was to assist the victims of armed conflicts. By 1928 there was a 
focus on the abolition of war, but whilst the Pact recognised that whilst peace 
is the ideal; it acknowledged certain circumstances may arise whereby a State 
may lawfully use force.  
Unfortunately, on 1 September 1939, just over a decade after the adoption of 
the Pact, Germany invaded Poland, thus beginning the Second World War and 
from 1939-1945 the laws of war Ôwere regularly and on a mass scale violated 
by all the belligerentsÕ.
41
 So shocking were the violations, that Veale postulated 
that the conduct of the Second World War threatened a new Ôadvance to 
barbarismÕ.
42
 Kunz echoed such a fear in 1956, when he stated that Ôwe have 
arrived where we started, in the sixteenth century, at the threat of total, lawless 
war, but this time with weapons which may ruin all human civilization, and 
even threaten the survival of mankind on this planetÕ.
43
  
For the ICRC, its work during the Second World War focused on activities to 
protect and assist prisoners of war. The Geneva Convention 1929 included 
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rules governing the treatment of prisoners of war but civilians, including 
civilians held in concentration camps, were not protected under IHL.
44
 During 
the Second World War the ICRC sent delegates to France, Germany, Poland 
and the United Kingdom; heir principal role was to visit prisoners of war, 
although access was routinely denied by Germany.
45
 The ICRC also struggled 
to carry out its visits to prisoners of war in the Philippines, the Dutch East 
Indies and Borneo, Singapore and Thailand as the Japanese authorities refused 
accreditation to delegates.
46
 This prevented ICRC delegates from working in an 
ÔofficialÕ capacity. Sadly, these circumstances led to accusations of spying 
against ICRC delegates trying to bring relief to prisoners of war in Borneo; Dr 
Matthaeus Visher and his wife, after a mockery of a trial, were sentenced to 
death by a Japanese naval court, and beheaded.
 47
 
The international community sought a solution, to the violations of jus in bello 
and jus ad bellum, and on 14 August 1941 the ÔAtlantic CharterÕ was 
completed. It spoke of a Ôwider and permanent system of general securityÕ, 
which would Ôafford to all nations the means of dwelling in safety within their 
                                                        
44
 Geneva Convention 1929 Relative to the Treatment of Prisoners of War. 
45
 Ô1939-1945: Descent into HellÕ (11 May 2010) < https://www.icrc.org/eng/who-we-
are/history/second-world-war/overview-2-world-war.htm> accessed 23 January 2015. 
46
 Crossland J, Britain and the International Committee of the Red Cross 1939-1945 (Palgrave 
Macmillan, Lodon 2014). 
47
 ÔThe ICRC in WW II: Overview of ActivitiesÕ (ICRC, 2 February 2005) 
<www.icrc.org/eng/resources/documents/misc/history-world-war-2-overview-
020205.htm> accessed 7 July 2014; See also ÔICRC in WW II: Delegations throughout the 
WorldÕ (ICRC, 4 February 2005) 
<www.icrc.org/eng/resources/documents/misc/57jnwt.htm> accessed 7 July 2014. 
129 
 
own boundariesÕ at the warÕs end.
48
 This idea pre-dated the UN but arguably 
pre-empted the collective security provisions of the UN Charter.  
The ICRC was, and still is, the humanitarian organisation. Before the League 
of Nations or the UN, States had seen fit to sign up to The Hague and Geneva 
Conventions. The UN was created out of the ashes of the Second World War 
and, on the one hand, was a protector of State sovereignty and territorial 
integrity, whilst, buried in Article 55 UN Charter, it had the ability to develop 
human rights law. In 1943 Corbett published an article in the ÔAmerican 
Journal of International LawÕ, which stated that Ômost plans of post-war 
settlement advocate curtailment of national sovereignty and propose extensive 
and vigorous supranational organizationÕ, as the world legal order needed a 
community of States or individual human beings, or in the alternative an 
amalgamation of both.
49
 For many, the UN is the epitome of such a 
supranational organisation. Ultimately, it is argued that such an ideal was to be 
realised through the ICRC, not the UN. Its amalgamation of State participation, 
in the International Conference, and the neutrality and independence afforded 
by the ICRC members being Swiss Nationals, not member States, makes it best 
placed to take into account State and human interests. Of course, much existing 
academic analysis suggests that the UN was intended to fulfil the Corbett 
proposal of a Ôsupranational organisationÕ, one that would continue to prevent 
and address insecurity and violations of international law. This thesis aims to 
change such presuppositions and posit the potential of the ICRC to build 
security in the face and aftermath of armed conflict.  
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This chapter now turns to the institutionalisation of the binary distinction 
between the laws of war and the law of peace. Following the atrocities of the 
Second World War there were two distinct beliefs as regards the laws of war, 
either, that war should be outlawed, or, on the other hand, significantly 
developed. The proponents of the first belief questioned the necessity of the 
laws of war, if war was to be outlawed.
50
 The question therefore was whether 
there was a need for such laborious preparation of new conventions to be 
implemented during hostilities when every endeavour was being made to 
abolish war?
51
 The vigorous and perhaps dominant scholarly opinion in the 
period following the Second World War was that it was undesirable to deal 
with the actual conduct of war, as it would weaken the central drive to 
eliminate war entirely.
52
 Arguably this opinion was institutionalised with the 
adoption of the UN Charter and the establishment of a new international 
organisation. 
Pictet argued that the debates, as to whether to develop the laws of war or not, 
echoed those following the First World War and the conclusion at that time 
was that Ôso long as States maintain powerful armies, they obviously do not 
rule out the possibility of war breaking out once moreÕ.
53
 In fact, at the same 
time, quite separate from the debates surrounding the development of two 
distinct legal frameworks, it was suggested that there is in fact an inherent 
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relationship between the jus ad bellum and the jus in bello. The requirement, 
for example, for military necessity appears in both.
54
 This relationship will be 
explored later in this chapter. 
The UNÕs resolve not to undermine its determination to prevent war, or rather 
not to work on laws of war, was embedded in the UN law developed by the 
International Law Commission (ILC) in 1948. In fact, the ÔSurvey of 
International LawÕ by Professor Lauterpacht, which surveyed the Ôwhole field 
of international lawÕ in accordance with Article 18 of the Statute of the ILC, 
does not mention the laws of war.
55
 During the First Session of the ILC 1949 
Ôit was considered that if the Commission, at the very beginning of its work, 
were to undertake this study [on the laws of war], public opinion might 
interpret this action as showing a lack of confidence in the efficiency of the 
means at the disposal of the United Nations for maintaining peaceÕ.
56 
It was left, 
therefore, to the ICRC to continue its work on the development of the laws of 
war, as we know; this led to the adoption of the Geneva Conventions I, II, III 
and IV 1949.  
In 1956 Kunz suggested that, although there had been a new positive law 
created in the Geneva Conventions 1949, there were Ôdoubts whether the laws 
of war dealing with the actual conduct of war, including methods and weapons, 
[had] any value at this juncture of history and whether there [was] any chance 
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for their revisionÕ.
57
 Despite this negative perspective, Kunz went on to state 
that the: 
 
Rules for the actual conduct of war are absolutely necessary, even in 
time of peace, because they correspond not only to humanitarian 
sentiments, but to military necessity; they are a requisite pre-condition 
for the punishment of war crimes: and are needed today to guarantee 
the survival of civilization and even, perhaps, the physical survival of 
humanity.
58
 
  
The times before the First World War, the interwar years and after the Second 
World War all had their own trials and tribulations and the situation on the 
ground stimulated legal developments. It has been shown that following the 
Second World War the ICRC was the actor willing to take responsibility for 
the development of a legal framework to regulate the conduct of hostilities. 
The ICRC is continually developing the laws of war. Following the end of the 
Second World War it helped develop the Geneva Conventions, in the 1970Õs 
the Additional Protocols and most recently it published the ÔCustomary Study 
on IHLÕ.
59
 The developments of these new laws reflect not only the changing 
nature of conflict, as described in the introduction, but also the changing needs 
of people on the ground during conflict. The content of these laws was 
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described in chapter one and will continue to inform the legal analysis in this 
thesis. 
d) International Human Rights Law in Armed Conflict 
This chapter will now turn to consider the development of IHRL and its 
relationship with the laws of armed conflict. The purpose of this section is to 
show that the international community recognised that despite protestations 
following the end of the Second World War of Ônever againÕ, wars were 
continuing to occur. Unfortunately neither the ICRC nor the UN were prepared 
for the myriad of conflicts occurring within States. The UN pursued the Human 
Rights in Armed Conflict agenda. The UN human rights in armed conflict 
agenda of 1968 and the following decade, building up to the adoption of 
Additional Protocol I and II 1977, are analysed in terms of ICRC involvement 
in each organisations legal framework development.
60
 It is argued that these 
significant legal developments show the beginnings of an inherent and 
necessary overlap between IHL and IHRL and ultimately the development of 
the role of the ICRC.  
The first two chapters of this thesis showed that, for the ICRC, its mandate has 
developed to include Ôother situations of violenceÕ. In such situations IHRL 
would apply, not IHL. Before this chapter can analyse the impact of IHRL on 
the mandate of the ICRC, it is important to introduce the normative and legal 
content of IHRL and its relationship with armed conflict. The common 
understanding is that modern human rights can be traced back to the 
visionaries of the Enlightenment who sought a more just relationship between 
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the State and its citizens.
61
 Human rights remained a subject of national law 
until after the Second World War and the adoption of the UDHR 1948.
62
 Just 
one year later, the four Geneva Conventions were adopted. At the time, 
although Ôgeneral political statements referred to the common ideal of both 
bodies of law, there was no understanding that they would have overlapping 
areas of applicationÕ.
63
 Indeed historically IHL and IHRL were two distinct 
legal frameworks and there was little interaction between them.
64
 IHRL 
concerns the inherent rights of the person to be protected at all times against 
abusive power, whereas IHL regulates the conduct of parties to an armed 
conflict.
65 
Another basic distinction to note is that human rights apply between 
the State and its own nationals, whereas the Geneva Conventions I, II, III and 
IV 1949 do not generally apply to the relations of a State with its own nationals. 
Rather their objectives are to govern relations between a between belligerent 
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and enemy civilians who, as a result of the occupation of the territory of the 
State of which they are nationals, are under the control of the adverse power.
66
 
Of course, there is an exception in Common Article 3. It must also be made 
clear that the UDHR presupposed application in times of peace, as this was 
what the UN sought to achieve.
 67
 The UDHR 1948 therefore completely 
bypasses the question of respect for human rights in armed conflicts, and at the 
same time human rights were scarcely mentioned during the drafting of the 
Geneva Conventions I, II, III and IV 1949.
68
  
It is argued that, in fact, IHL and IHRL share common ground in their 
Ôhumanitarian coreÕ, or as Teitel would call it, ÔHumanityÕs LawÕ.
69
 It is agued 
that the principle of humanity Pictet characterised humanitarian law as Ôthat 
considerable portion of international law which is inspired by a feeling for 
humanity and is centred on the protection of the individual in time of warÕ.
70
 
Droege stated that Ôhuman rights and humanitarian law share a common ideal, 
protection of the dignity and integrity of the person, and many of their 
guarantees are identical, such as the protection of the right to life, freedom 
from torture and ill-treatment, the protection of family rights, economic and/or 
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social rights.
71
 Furthermore, Kellenberger, former President of the ICRC, 
stated that Ôthe common underlying purpose of international humanitarian and 
IHRL is the protection of the life, health and dignity of human rightsÕ.
72
  
Okimoto argued that although the UN Charter does not specifically mention 
the laws of war, Article 1(3) and 55 allow the Security Council to take 
decisions that would ensure respect for the Geneva Conventions I, II, III and 
IV 1949 in case a State party is not complying with them.
73
 Ignatieff argued 
that there are also synergies between the UDHR 1948 and the Geneva 
Conventions 1949, as the UDHR 1948 was Ôpart of a wider reordering of the 
normative order of post war international relations, designed to create firewalls 
against barbarismÕ.
74
 The 1949 Geneva Conventions were to prove, along with 
the UDHR 1948, Ôone of the two main moral pillars for international relations 
after 1945Õ.
75
 Morsink argues that Ôthere is a clear reminiscence of war in the 
debates on the Universal Declaration. It is probably fair to say that Ôfor each of 
the rights, [the delegates] went back to the experience of the war as the 
epistemic foundation of the particular right in questionÕ.
76
 Moreover, the 
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application of the Geneva Conventions I, II, III and IV 1949 should not deprive 
people of their human rights.  
The President of the Geneva Conventions conference, Max Petitpierre also 
spoke of the parallelism between and the common ideal of the Geneva 
Conventions and the UDHR. He stated that:  
 
Our texts are based on certain of the fundamental rights proclaimed in 
it- respect for the human person, protection against torture and against 
cruel, inhuman or degrading punishments or treatment. Those rights 
find their legal expression in the contractual engagements that your 
Governments have today agreed to undertake. The UDHR and the 
Geneva Conventions are both derived from one and the same ideal.
77
 
 
In 1968 the ÔFinal Act of the International Conference on Human RightsÕ 
stated that Ôpeace is the underlying condition for the full observance of human 
rights and war is their negationÕ.
78
 The subsequent General Assembly 
Resolution 2444 (XXIII) of 1968 urged the Secretary-General to study 
measures for a better application of existing law and described the need for 
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new instruments to better protect civilians, prisoners and combatants in all 
armed conflicts.
79
 Interestingly, despite the title of the resolution being 
ÔRespect for Human Rights in Armed ConflictsÕ, it only mentions IHL, except 
for a statement in the preamble that war amounts to a negation of human 
rights.
80
 It is curious therefore how the General Assembly hoped to better apply 
IHRL to situations of armed conflict. 
The UNÕs interest in increasing the legal framework applicable during NIACs 
was ignited during the Korean conflict and the invasion of Hungary by Soviet 
troops.
81
 The preamble to Geneva Convention I states that in all armed 
conflicts the inhabitants and belligerents are protected in accordance with Ôthe 
principles of the law of nations derived from the usages established among 
civilized peoples, from the laws of humanity and from the dictates of the public 
conscienceÕ. It was recognised by the Conference of Government Experts that 
convened in 1971 to consider the ÔReaffirmation and Development of 
International Humanitarian Law Applicable in Armed ConflictsÕ that the 
Geneva Conventions were Ônot sufficiently broad in scope to cover all armed 
conflictsÕ. Furthermore the conference stated that ÔStates parties to the Geneva 
Conventions sometimes fail to appreciate their responsibility to take steps to 
ensure the respect of these humanitarian rules in all circumstances by other 
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States, even if they are not themselves directly involved in an armed 
conflictÕ.
82
 This Resolution 2444 and General Assembly Resolution 2675 
(XXV) (1970) Ôwith their various protections for the civilian population were 
considered to reflect the state of customary international law applicable to all 
armed conflictsÕ.
83
 Indeed Kellenberger stated that Ôin political terms, the 1968 
resolution signalled the international communityÕs recognition that armed 
conflicts Òcontinued to plague humanityÓ despite UN CharterÕs prohibition on 
threats or use of force in international relationsÕ.
84
  
The Secretary-General wrote two reports on the ÔRespect for Human Rights in 
Armed ConflictsÕ in 1969 and 1970, at the request of the General Assembly. 
They postulated that human rights instruments, in particular the International 
Covenant on Civil and Political Rights 1966 (ICCPR)
85
, afforded more 
comprehensive protection to persons in times of armed conflict, than the 
Geneva Conventions only.
86
 In fact, a couple of months after the second report, 
the UN General Assembly confirmed that human rights continue to apply in 
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situations of armed conflict.
87
 Subsequently, the General Assembly directed the 
Human Rights Commission to consider the Secretary-GeneralÕs report on 
ÔRespect of Human Rights in Armed ConflictsÕ.
88
 The UN Secretariat worked 
in close cooperation with the ICRC during the process.
89
 The two reports 
influenced the preparation of new draft treaties by the ICRC, which became 
Additional Protocols I and II. Meanwhile the UN continued its human rights in 
armed conflict agenda.
90
  
In terms of Additional Protocols I and II, from 1974 to 1977 the ÔDiplomatic 
Conference on the Reaffirmation and Development of International 
Humanitarian LawÕ took place in Geneva.
91
 The world in which the Additional 
Protocols were launched was very different from the one in existence following 
the end of the Second World War and the adoption of the Geneva Conventions 
I, II, III and IV 1949. In particular, the Third World had risen up against 
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colonialists; the ÔcapitalistÕ and ÔsocialistÕ blocks were engaged in a battle of 
wills, later to be named the ÔCold WarÕ; and the Vietnam conflict was still 
fresh in the minds of the international community.
92
  
Prior to the Diplomatic Conference the ICRC advocated a parallel approach to 
the rules governing international and NIAC but with the focus of the world on 
the armed national liberation movements it was impossible to achieve consent 
for such a proposition.
93
 There were therefore two protocols, one on 
international armed conflict and one on NIACs.
94
 The protocols updated the 
rules on the conduct of hostilities, which afforded non-combatants, and 
civilians enhanced protection.
95
 Moreover the UN General Assembly called on 
States to become parties to the 1977 Additional Protocols.
96
 UN bodies were 
also called upon to work for a strengthening of IHL: Reaffirmation and 
progressive codification of IHL (standard setting), ensuring prosecution and 
punishment of persons who have committed serious violations of that law, and 
increasing respect on the part of parties to specific conflicts for their 
obligations under IHL, that is, humanitarian diplomacy.
97
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e) Conclusion to Chapter Three 
Since the creation of the ICRC the landscape of war has changed. Traditionally 
IHL was the law in force during armed conflict and when there was no war the 
landscape was peaceful and IHL did not apply. The nature of NIAC and 
protracted armed conflict has changed this. Nowadays conflict ebbs and flows, 
within a sovereign State some areas can be considered Ôat warÕ whilst others 
are Ôat peaceÕ. Not only can these labels change from place to place but one 
area can sometimes be engaged in armed conflict, then not, then perhaps 
engaged in armed violence not amounting to a conflict, and so on. The 
application of laws to each situation has therefore become increasingly 
complex.  
This chapter has shown that human rights law, including the soft law created 
by the General Assembly resolutions on human rights in armed conflicts, has 
developed and is now applicable at all times. Indeed, it is argued that a 
Ôhuman-being-oriented approachÕ to international law, as identified in the 
Tadic Appeals Chamber decision, is in existence.
98
 The inherent overlaps 
between human rights and IHL therefore lead to the convergence of legal 
framework. The differing normative basis of the UN and ICRC explored earlier 
in the chapter appears therefore to have been subsumed by the necessary 
development of the laws and rules applicable during international and non-
international armed conflict. This analysis will feed into the next chapter of the 
thesis, which considers human security. It is argued that the development of 
human rights since the end of the Second World War is part of a wider human-
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centric progression within the international community. Human rights fit into a 
jigsaw, so to speak, of human-centric norms. The ICRC is an important 
organisation within this human-centric paradigm, as the Geneva Conventions I, 
II, III and IV 1949 and the Statutes of the ICRC underpin the ICRC as an 
international actor, legal person and ÔguardianÕ of IHL. Legally the ICRC is 
still unique, as was shown in chapter one and two, but the humanitarian norms 
that filter through international law are relevant to the ICRC. 
The ICRC applies IHRL when necessary to promote its humanitarian agenda, 
despite no reference to IHRL in its mandate. The ICRC is increasingly working 
in situations not amounting to armed conflicts and interviewees disclosed that 
where need be, to impart the message of humanity, they will refer to IHRL in 
order to convince NSAG of the importance of humanity in armed violence. 
This thesis is conscious of the fact that the ICRC is a humanitarian actor, 
tasked with the provision of humanitarian assistance and protection during IAC 
and NIAC. It also shows, however, that such a limited idea of what the ICRC is 
and does fails to reflect the full corpus of situations in which it acts and the 
activities that it undertakes. Analysis of the ICRC must, therefore, draw on the 
existing knowledge we have of the ICRC, its mandate and principles and 
reflect on broader ÔhumanitarianÕ notions to see whether they impact on the 
ICRC. Moving into the next chapter therefore, these considerations must be 
kept in mind, as the argument moves from the ICRC mandate in terms of treaty 
and statute law to how it is being interpreted and implemented on the ground 
today. What broader ideas and activities is the ICRC seemingly drawing on in 
its work? Is it interpreting its mandate more broadly than in the past?
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4) CHAPTER FOUR: HUMANITY AND NEUTRALITY 
a) Introduction 
At the beginning of this thesis it was posited that humanitarian protection and 
assistance are currently inextricably linked with the concept of human security. 
For this author there is a noticeable shift in the international legal order, a 
ÔhumanisationÕ of existing public international law. This shift places human 
beings as the beneficiaries of law. For Peters, this makes ÔhumanityÕ a 
ÔgrundnormÕ of an otherwise still State-based system.
1
 Oberleitner makes a 
connection between the concept of humanity and human security, which is a 
key component of this thesis.
2
 OberleitnerÕs text is not focused specifically on 
the ICRC but the conjecture that humanity and human security are inextricably 
linked, as they each focus on making human beings the reference point for 
decisions, is echoed throughout this thesis.
3
 Essentially this chapter builds on 
the analysis provided in chapter three which presented the humanisation of 
international law and provides a literary bridge into the analysis of 
humanitarian action today, namely human security and RtoP. 
Critically this chapter is a prelude to chapter five which examines current 
humanitarian focused concepts, including sovereignty as responsibility, human 
security and RtoP. In this concise chapter on humanity and neutrality, 
humanity is examined in terms of its legal content. This chapter will show that 
humanity is, at its very core, a call for human beings to be put first by States, 
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perhaps also by each other. Traditionally the notion of humanity manifested 
itself in the laws of war through notions of chivalry, distinction, necessity and 
proportionality.
4
 However, the idea that humanity is a principle limited to times 
of war seems a little odd. To this end, it is argued that, in fact, humanity as a 
concept permeates times of peace and other situations of violence too. If war is 
changing, to be more ÔinternalÕ, long-term, involving non-State actors and 
civilians and so on, then does the concept of humanity (and inhumanity) also 
have to change? If humanity were to be described in terms of armed conflicts 
today would it be much different to that provided in the Statutes of the 
IRCRCM?  
Ultimately, it is this AuthorÕs belief that as human beings we have an inherent 
understanding of humanity. Even if our humanity is put into question, the very 
fact that we recognise ÔinhumanityÕ is evidence of our empathy towards one 
another. An absence of humanity is perhaps easier to identify than the positive 
existence of such. Inhumanity is more than Ôbad behaviourÕ towards another. 
To this end, Ôcrimes against humanityÕ provide a sensible reference point for 
understanding inhumane treatment.
5
 It is the ÔpositiveÕ idea of humanity that 
needs more thought. Nowadays such a response is not restricted to armed 
conflict but also during the recovery phase, so, for example, through the 
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provision of healthcare or economic security.
6
 These matters will be returned 
to later in this chapter and in chapter five, which assesses the Ôlaw in contextÕ 
and the current practice of the ICRC. The ICRC definition of humanity states 
that Ôits purpose is to protect life and health and to ensure respect for the 
human beingÕ.
7
 If we take the mandate of the ICRC, for example, then its right 
to visit prisoners of war or provide health care to wounded soldiers are clearly 
linked to this part of the principle of humanity. This thesis addresses whether 
ÔprotectionÕ and ÔassistanceÕ have had to adapt to new types of conflict and 
broader humanitarian concerns. To this end, this thesis considers the current 
interpretation of humanity by the ICRC. 
b) The Concepts of Humanity and Neutrality 
It is almost impossible to provide a concise and agreeable definition of 
humanity. Perhaps it refers to human beings collectively, the state of being 
human or the quality of being humane.
8
 In which case, acts of ÔinhumanityÕ 
could be identified as Ômassacres, persecution, forced displacement, arrests, 
attacks on civilians, and excessive use of force by police and denial of freedom 
or of self-determinationÕ.
9
 The most pragmatic way to think about humanity, 
and for that matter, inhumanity, is Ôyou know it when you see itÕ, but in terms 
of legal analysis this is not particularly helpful. We see a legal definition of 
ÔhumanityÕ in international criminal law, which is considered later in the 
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chapter.
10
 If you ask someone to define ÔhumanityÕ one would imagine the 
response would take some time to articulate. Ask an international lawyer, 
particularly one with a background in IHL, and perhaps they would cite the 
Martens Clause or Crimes against Humanity, as defined in the Rome Statute.
11
 
The principle of humanity is a corner stone of the IRCRCM.
12
 This chapter 
seeks to understand and articulate what ÔhumanityÕ means today, in the 
international community and for the ICRC.  
The principle of humanity theoretically fosters a reciprocal relationship 
between parties at war, as fighting ought to be based on notions of chivalry and 
civilised behaviour.
13
 In fact, during the Thirty Years War, which began in 
1618 and which Kunz referred to as the first Ôtotal warÕ, there were basic rules 
of humanity such as the distinction between civilians and combatants.
14
 
However the jus ad bellum affords the aggressor and the victims of the use of 
force unequal status before the law, whereas all people are afforded the 
protections of the jus in bello.
15
 The jus in bello is purely humanitarian, it 
comprises a set of treaty-based and customary rules that govern belligerentsÕ 
rights and duties in the conduct of hostilities, including on the legality of 
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15
 ibid 318. 
148 
 
methods and means of warfare and the safeguarding of protecting persons, 
notably those hors de combat, prisoners of war and civilians not taking part in 
hostilities. These rules are based on basic axioms of IHL, including military 
necessity, the principle of distinction and proportionality.
16
 Turns argues that, 
Ôthe principle of humanity is, so to speak, the other side of the coin: it 
counterbalances military necessity by decreeing that the horrors of war must, to 
the extent possible, and without unduly hindering the attainment of lawful 
military objectives, be alleviated by considerations of humanitarianism, such as 
the protection of enemy soldiers who have surrendered. The balance between 
military necessity and humanity is not always easy to strikeÕ.
17
 
The Battle of Solferino 1859 stimulated international focus on the laws of war 
and lead to the creation of the first internationally agreed upon legal framework 
for the conduct of hostilities. The ÔConvention for the Amelioration of the 
Condition of the Wounded in Armies in the FieldÕ was adopted in Geneva on 
22 August 1864.
18
 Pictet stated that this treaty, and subsequent Geneva 
Conventions, Ôare all founded on respect for the individual and for his dignity: 
they embody the principle of selfless relief, without discrimination, to all 
                                                        
16
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human beings in distress whether they be wounded, prisoners of war or 
shipwrecked, and thus defenseless and no longer to be regarded as enemiesÕ.
19
   
It is fair to say therefore that the meaning of ÔhumanityÕ remains ambiguous, 
despite the Ôlaws of humanityÕ being evoked as early as 1868 in the St 
Petersburg Declaration which Ôprohibited the use of bullets that would explode 
on impact with a soldiers bodyÕ. 
20
 The useless aggravation of suffering was 
seen as contrary to ÔhumanityÕ and the Ôprogress of civilizationÕ. Despite 
almost 150 years to provide clarity to the meaning of ÔhumanityÕ, the definition 
of such continues to remain open.  
In 1899 Hague Peace Conference a Russian diplomat, Fryodor Fyodorovich 
Martens, successfully introduced a clause into the preamble of the Hague 
Convention (II) with Respect to the Laws and Customs of War on Land. It is 
also included in the Hague Convention (IV), developed at the Peace 
Conference of 1907. It states that: 
 
The inhabitants and the belligerents must remain under the protection 
and the rule of the basic principles of the law of nations, as they result 
from the usages established among civilised peoples, from the laws of 
humanity and the dictates of public conscience.
21
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Eight years after the adoption of The Hague Convention (IV) there was a mass 
killing of Armenians in the Ottoman Empire. The terminology used to describe 
this event was that they were crimes against humanity and civilisation.
22
 Such 
terminology continues to permeate international criminal law today. 
Technically Ôthe use of this specific term at Nuremberg was suggested by a 
leading scholar, Hersch Lauterpacht, to Robert Jackson, the US delegate to the 
London Conference, who was subsequently appointed chief US prosecutor at 
NurembergÕ.
23
 These crimes were thus defined as: 
 
Murder, extermination, enslavement, deportation, and other inhumane 
acts committed against any civilian population, before or during the war, 
or persecutions on political, racial, or religious grounds in execution of 
or connexion with any crimes within the jurisdiction of the Tribunal [i.e. 
either Ôcrimes against peaceÕ or Ôwar crimesÕ], whether or not in 
violation of the domestic law of the country where perpetrated. 
 
So, how does the ICRC fit into this international criminal law picture? Does its 
interpretation of humanity link into Ôcrimes against humanityÕ or is it broader? 
Nowadays, in fact, the nexus between crimes against humanity and armed 
conflict is no longer required. Crimes against humanity can be committed 
                                                        
22
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outside of armed conflict. ÔCustomary international law bans crimes against 
humanity whether they are committed in time of war or peaceÕ.
24
 In chapter 
three, the relationship between the laws of war and peace, and the ICRC, was 
explored, ultimately showing that there is significant convergence in law and 
practice between the two. To this end, it is argued that humanity, too, is a 
concept that permeates both war and peace, in the same way that the ICRC 
may refer to IHRL, the principle of humanity may; perhaps, overarch all 
functions of the ICRC. 
Under the Statutes of the Movement the ICRC concept of humanity is defined 
as: 
The International Red Cross and Red Crescent Movement, born of a 
desire to bring assistance without discrimination to the wounded on the 
battlefield, endeavours, in its international and national capacity, to 
prevent and alleviate human suffering wherever it may be found. Its 
purpose is to protect life and health and to ensure respect for the human 
being. It promotes mutual understanding, friendship, cooperation and 
lasting peace amongst all peoples.
25
 
 
Chapters one and two explored the legal status of the Statutes of the IRCRCM 
and the mandate of the ICRC. What is the significance of the Fundamental 
Principles to the ICRC and the States parties to the Geneva Conventions I, II, 
III and IV 1949? Bugnion states that: 
                                                        
24
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25
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Just like the Statutes, the Fundamental Principles form part of the 
constitutive rules of the Red Cross. At the regulatory level, they 
perform the same function as the Statutes do at the institutional level: 
they provide the cement without which the edifice of the Movement 
would fall apart. Even more than the statutory rules, the principles stand 
for belief in certain basic ideals which transcend not only national 
borders but also political, economic, religious, ideological and racial 
differences; they preserve the bond of solidarity without which the 
Movement would lose its meaning.
26
 
 
Bugnion also argues that Ôwhile the States themselves are not bound to adhere 
to the Fundamental Principles, they are obliged to allow Red Cross and Red 
Crescent organizations to do soÕ.
27
 This conclusion is supported by Article 2 
(4) Statutes of the IRCRCM, which states that Ôthe States shall at all times 
respect the adherence by all the components of the Movement to the 
Fundamental PrinciplesÕ. 
As a principle alone, however, ÔhumanityÕ is not helpful in assessing the work 
of the ICRC. It is argued that humanity must be interpreted in light of the 
situation on the ground. Humanity as an abstract concept is useless in terms of 
law. Indeed in 1956 Jean Pictet stated that ÔhumanityÕ is a Ôfurther example of 
the poverty of languageÕ.
28
 To this end, humanitarianism is Ôsimply this attitude 
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of humanity laid down as a social doctrine and extended to mankind as a 
wholeÕ.
29
 It Ôcombines the elements of secular humanism and religious 
traditions, humanitarianism promotes an approach which places individual 
human beings at the forefront while at the same time putting emphasis on 
mercy, charity and compassionÕ.
30
  For this author, the ICRC principle of 
humanity, if followed to the letter, fails to reflect the reality of inhumanity seen 
around the world today. If humanitarian action was restricted to the battlefield, 
as a key example, then the utility of humanitarianism would be ineffective for 
civilians affected by armed conflict and other situations of violence the world 
over. Fortunately, in the Statutes of the IRCRCM humanity also includes the 
Ôprevention and alleviation of suffering wherever it may be foundÕ. 
There are key references to principles or laws of humanity in preambles to 
conventions
31
 and General Assembly Resolutions.
32
 An oft cited judicial 
reference to humanity is found in the Corfu Channel Case, in which the Court 
relied on certain Ôgeneral and well-recognized principlesÕ, including 
Ôelementary considerations of humanity, even more exacting in peace than in 
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warÕ.
33
 Earlier, in the Naulilaa Case, the arbitral tribunal Ôapplied principles of 
humanity to limit the scope of permissible reprisalsÕ.
34
 The ICJ has also 
referred to provisions of the UN Charter concerning the protection of human 
rights and fundamental freedoms, as a basis for the legal status of 
considerations of humanity.
35
 Interestingly, however, Judge Tanaka, in his 
dissenting opinion, stated that: 
 
As outstanding examples of the recognition of the legal interests of 
States in general humanitarian causes, the international efforts to 
suppress the slave trade, the minoritiesÕ treaties, the Genocide 
Convention and the Constitution of the International Labour 
Organisation are cited.  
We consider that in these treaties and organizations common and 
humanitarian interests are incorporated. By being given organizational 
form, these interests take the nature of Ôlegal interestÕ and require to be 
protected by specific procedural means.
36
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One of the key cases that are often cited in reference to ÔhumanityÕ is the Case 
Concerning Military and Paramilitary Activities in and against Nicaragua.
37
 
What was seen as an assault on the internal affairs of Nicaragua was defended, 
by the US, as provision of humanitarian assistance. However, the ICJ held that 
Ôthe aim of its assistance was not to prevent and alleviate human suffering. 
Moreover, it was provided in a discriminatory fashion, only to the Contras and 
their dependents. As such, it did not satisfy the criteria required to qualify as 
humanitarian assistanceÕ.
38
 What is important to this thesis is that the court 
explicitly recognised that the provision of strictly humanitarian assistance to 
persons or forces in another country could in no way be considered illicit, 
provided that such assistance conformed to the Fundamental Principles of the 
Red Cross, in particular those of humanity and impartiality: 
 
An essential feature of truly humanitarian aid is that it is given without 
discrimination' of any kind. In the view of the Court, if the provision of 
humanitarian assistance' is to escape condemnation as an intervention in 
the internal affairs of Nicarauga, not only must it be limited to the 
purposes hallowed in the practice of the Red Cross, namely to prevent 
and alleviate human suffering', and to protect life and health and to 
ensure respect for the human being'; it must also, and above all, be 
given without discrimination to all in need...
39
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The most recent articulation of crimes against humanity can be found in article 
7 Rome Statue Crimes against Humanity. Article 7 (1) states that, Ô"crime 
against humanity" means any of the following acts when committed as part of 
a widespread or systematic attack directed against any civilian population, with 
knowledge of the attack: 
   
  (a) Murder; (b) Extermination; ͒(c) Enslavement; ͒(d) Deportation or 
forcible transfer of population; ͒(e) Imprisonment or other severe 
deprivation of physical liberty in violation of fundamental rules of 
international law; ͒(f) Torture; ͒(g) Rape, sexual slavery, enforced 
prostitution, forced pregnancy, enforced sterilization, or any other form 
of sexual violence of comparable gravity; (h) Persecution against any 
identifiable group or collectivity on political, racial, national, ethnic, 
cultural, religious, gender as defined in paragraph 3, or other grounds 
that are universally recognized as impermissible under international law, 
in connection with any act referred to in this paragraph or any crime 
within the jurisdiction of the Court; ͒(i) Enforced disappearance of 
persons; ͒(j) The crime of apartheid; ͒(k) Other inhumane acts of a 
similar character intentionally causing great suffering, or serious injury 
to body or to mental or physical health. 
 
The specifics of such actions are given further elaboration under Article 7(2) 
Rome Statute. It is argued that the Rome Statute goes some way to framing the 
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concept of humanity, as it identifies what humanity is not. It specifies which 
acts are ÔagainstÕ humanity. The question remains, however, what does 
humanity look like? And as a ÔhumanitarianÕ actor what is the ICRC truly 
striving to achieve? It must be something beyond absence of the crimes 
described in the Rome Statute. For this Author the answer lies in a gradual 
ÔcreepÕ of human centric concepts and ideas that have gradually permeated 
international law and the international community over the past twenty-five 
years. Sovereignty as responsibility, human security and RtoP, taken together, 
provide key evidence that there is an increasing awareness and willingness to 
take the plight of civilians seriously and as central issues in decisions about 
intervention, protection and assistance. Of course, for the ICRC ÔinterventionÕ 
in any militaristic sense is not an option, but in terms of establishing its 
presence, through the consent of the government and a Headquarters agreement, 
intervention, is crucial to its utility as a humanitarian actor. The extent to which 
the ICRC has developed into roles akin to human security and RtoP will be 
considered in chapter five. 
For Teitel, there are a myriad of cases that consider the definition and 
application of crimes against humanity, from the ICJ,
40
 ICTY,
41
 ECHR,
42
 Inter- 
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American Court of Human Rights
43
 and domestic courts.
44
 It is beyond the 
purpose of this thesis to consider the jurisprudence in depth, but what it shows 
is that the concept of humanity applies globally and is seemingly timeless; it is, 
in the words of Teitel, ÔHumanityÕs LawÕ.
45
 This thesis will however delve into 
the concept of humanity and its relationship with ICRC humanitarian 
assistance and protection.  
In addition to the principle of humanity, neutrality is included in the Statutes of 
the IRCRCM. This section will consider how neutrality informs and guides the 
protection and assistance of the ICRC. Cassese argued that Ôthe attitude of 
neutrality adopted in 1804Ð15 by the USA towards the countries engaged in 
the Napoleonic wars and, subsequently, the stand of Britain and other 
European countries in relation to the American Civil War (1861Ð5) greatly 
contributed to the development of a set of rules striking a fairly felicitous 
compromise between conflicting interestsÕ.
46
 ÔNeutrality is defined in 
international law as the status of a State which is not participating in an armed 
conflict between other StatesÕ.
47
 Neff stated that, Ôalongside the law of warÑ
and in some ways in close partnership to itÑwas the full flowering of the law 
of neutrality, which, for the first time, emerged in the full light of juridical 
respectability as a sort of counterpart to the unrestricted right of States to resort 
                                                        
43
 Abella v Argentina, Case 11.137, Rep No 5/97, IAmCtHR OEA/Ser. L/V/II.95 Doc. 7 Rev 
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to war on purely political groundsÕ.
48
 The ICRC is given the status of a neutral 
State and, as such is governed by the elements of neutrality outlined below.
49
 
In the Geneva Convention 1864, neutrality is contained in a number of 
provisions. Under article 1Õ ambulances and military hospitals shall be 
recognized as neutralÕ; article 2 states that Ôhospital and ambulance personnel, 
including the quarter-master's staff, the medical, administrative and transport 
services, and the chaplains, shall have the benefit of the same neutrality when 
on duty, and while there remain any wounded to be brought in or assistedÕ and 
article 5 states that Ôinhabitants of the country who bring help to the wounded 
shall be respected and shall remain free. Generals of the belligerent Powers 
shall make it their duty to notify the inhabitants of the appeal made to their 
humanity, and of the neutrality which humane conduct will conferÕ.  Under 
article 14 Hague Convention V, humanitarian assistance for the sick of 
wounded is not considered as being a violation of neutrality even if it benefits 
only the sick and wounded from one party to the conflict.
50
 Cassese further 
argued that the Ôinstitution of neutrality gradually fell into declineÕ following 
the Second World War.
51
 Nevertheless, the Geneva Conventions of 1949 and 
Additional Protocol I of 1977 describe the ICRC as an impartial humanitarian 
body or organisation, specifically; they state that Ôan impartial humanitarian 
body, such as the International Committee of the Red CrossÕ may carry out 
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humanitarian activities.
52
 Articles 5(2) (d) and (3) Statutes IRCRCM state that 
the ICRC is a Ôneutral institutionÕ and as a Ôspecifically neutral and 
independentÕ institution and intermediary.
53
 
The ICRC must not, therefore, participate in hostilities. This includes helping 
or hindering either party. It must also Ôkeep out of political, racial, religious or 
ideological controversy in all circumstancesÕ.
54
 ÔIn other words, neutrality 
means standing apart from contending parties or ideologies, so that everyone 
will trust you. It is a means to an end, not an end in itselfÕ.
55
 The concept of 
neutrality is therefore of paramount importance to any developments of the 
ICRC mandate. Chapters one and two of the thesis showed that the ICRC takes 
its mandate from Conventions, Statutes IRCRCM and its right to Ôhumanitarian 
initiativeÕ, which enable it to act in a number of situations and contexts. 
Chapter three showed that the ICRC is no longer restricted to working in 
contexts where IHL applies, as there is a growing overlap between IHL and 
IHRL. This humanisation of international law has impacted the international 
community through the inception and development of human-centric norms 
including human security and RtoP. The key aspect of such developments for 
the ICRC is that it is inherently limited by the principle of neutrality. Whilst 
humanity, as a principle, can be developed, stretched and interpreted broadly, 
as will be argued in chapter five, the extent to which the ICRC can engage in 
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such developments, and thus apply new humanity concepts to its mandate will 
always be restricted by its principle of neutrality. 
Thus the initial concern was that the fighting parties would not attack medical 
personnel helping wounded soldiers. Fundamentally, medical personnel should 
not be viewed as combatants. Hence the ICRC tried to convince belligerents 
that humanitarian assistance to injured soldiers in its various forms is not to be 
thought of as interference or a violation of neutrality.
56
 Akin to the principle of 
neutrality is that of non-discrimination, Ôadverse distinction based on race, 
nationality, religious belief or political opinion is prohibited in the treatment of 
prisoners of war,
57
 civilians
58
 and persons hors de combat.
59
 Parties to the 
conflict shall treat all protected persons with the same consideration, without 
distinction based on race, religion, sex or political opinion.
60
 The key to its 
functioning is that the ICRC be seen as neutral, to enable it to reach those who 
need its protection and assistance. Its neutrality also allows it to Ônegotiate 
rights for prisoners and captors alike, creating a human rights culture and 
ensuring compliance with fundamental rights and freedomsÕ.
61
 In addition, 
when the ICRC believes that there has been a breach of IHL, it will make 
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representations to the requisite authority in confidence.
62
 The ICRC must 
maintain neutrality to effectively carry out its humanitarian work. ÔOnly where 
there is general confidence, confidence of the authorities and the population, 
can the institutions of the Movement have unimpeded access to conflict and 
disaster victims and obtain the necessary support for their protection and 
assistance activitiesÕ.
63
 
Smith stated that Ôthe Geneva Conventions are at the forefront of the work of 
the Red Cross in conflict situations but other rights such as food, shelter, and 
water also characterize their operationsÕ.
64
 This proposition that ICRC work is 
expanding beyond the strict delineation of roles proscribed in the Geneva 
Conventions I, II, III and IV 1949 forms much of the argument in this thesis. 
This concept of neutrality fed into the guiding principles of the movement and, 
ultimately the Statutes IRCRCM. It is argued that Jean Pictet, who stated that 
the ICRC should Ônever take sides in hostilities or engage at any time in 
controversies of a political, racial, religious or doctrinal natureÕ, offered the 
most concise conception of ICRC neutrality.
65
 David Forsythe explained that 
Ôthe ICRC tries to avoid, or minimize, or balance if possible whatever impact 
its humanitarian protection may have on the power and status of states and the 
various factions engaged in power strugglesÕ.
66
 How then, does the ICRC 
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maintain its neutrality? ÔThe challenge for an organisation such as the ICRC is 
to carve out a neutral space where it can carry out its activities while limiting 
its impact as much as possible. Given the global environment, including the 
War on Terrorism, the ICRC must carefully calculate how its actions will 
impact others in the international community while maintaining its neutral 
imageÕ.
67
 The extent to which this is possible will be considered alongside 
analysis of its expanding humanitarian protection and assistance mandate.  
c) Conclusion to Chapter Four 
One purpose of the ICRC is to uphold humanity, but what does this mean? Is it 
that the ICRC must react to inhumanity, prevent inhumanity or create the 
circumstances for positive realisation of humanity? If it is the latter then what 
does humanity look like? Cornell stated that Ôhumanity must always retain its 
ideality; it can never be figured once and for all. We are responsible for an 
ideal that can never be realized and yet is always being configured and 
contestedÕ.
68
 For this Author, humanity is about something beyond IHL or 
human rights law. The humanity and inhumanity of humans extends beyond 
the direct recipients of aid or the victims of inhumanity and as such, responses 
to inhumanity must go beyond the judicial. Theoretical and legal concepts of 
humanity are impracticable to protect and assist those on the ground. To this 
end, the ICRC is the ÔchampionÕ of humanity, making real life changes on the 
ground to protect or bring humanity to those suffering the affects of armed 
conflict and other situations of violence.  
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It is argued that in 2015, it is insufficient to consider humanity simply as an 
IHL term, as a reference point for the banning of certain weapons or the 
maintenance of neutrality. Humanity must be understood in a more purposive 
sense and to this end, the extent to which the principle of humanity feeds into 
broader humanity, or human centric, ideas is considered in chapter five. For 
this Author, and others, humanity is the common denominator of IHL and 
IHRL.
69
 The extent to which it permeates emerging concepts on the 
international stage, including sovereignty as responsibility, human security and 
RtoP is considered below. 
What does its expanding mandate look like? In 1993, Harroff-Tavel published 
an article in the IRRC, which outlined the results of a Ôcomprehensive internal 
reviewÕ concerning the development of ICRC policy. The conclusion of the 
review is that the practice of the ICRC guides policy, as it must continually 
adapt to new forms of violence.
70
 Through its dissemination of IHL, the ICRC 
ensures States and NSAs think about the interests of individual human beings. 
Beyond this, it is argued that the ICRC also engages directly in ensuring and 
promoting human security. The provisions of the Geneva Conventions I, II, III 
and IV 1949 enable it to bring humanitarian aid to victims of war, exchange 
messages between prisoners of war and their families, trace the fate of 
disappeared people and care for the wounded and sick. The ICRC has 
developed its activities from its traditional focus on the mere survival of 
victims of war, to a more comprehensive assistance and protection role, which 
not only seeks to protect victims of armed conflict, but also to provide for their 
                                                        
69
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70
 Harroff-Tavel M, ÔAction Taken by the International Committee of the Red Cross in 
Situations of Internal ViolenceÕ (1993) 25 IRRC 195, 195ff. 
165 
 
basic needs. Bilkov states that Ôthis approach corresponds to that held by the 
proponents of human security, in its broad definitionÕ.
71
 These developments 
are the focus of chapters five and six. The application of humanity and 
neutrality to the ICRC is considered throughout the next two chapters which 
consider whether the ICRC is able to work outside or beyond of its mandate. 
As stated at the beginning of this chapter, this chapter is a preface to analysis 
which draws on broader notions of humanity and actual practice of the ICRC; 
the latter being defended through the use of qualitative interviews with ICRC 
delegates. 
                                                        
71
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5) CHAPTER FIVE: NEW HUMANITARIAN HORIZONS FOR THE 
ICRC? 
a) Introduction 
Teitel stated that Ôhumanity law redefines security in a manner that transcends 
the traditional distinction between war and peace, conceptualizing conflict 
along a continuum of situations that require ongoing protection of those who 
are affected or threatenedÕ.
1
 It is argued that the existence of ÔinhumanityÕ is an 
issue for individual people, for example prisoners of war deprived of food. 
Inhumanity could also refer to a lack of safe drinking water, caused by natural 
disaster or armed conflict, which the government refuses to remedy, for 
whatever reason. It could refer to sexual violence as a weapon of war, which is 
a recognised crime against humanity.
2
 Whatever inhumanity might be the 
methods and means to establish ÔhumanityÕ are not cut-and-dry. This chapter 
examines the extent to which the humanisation of international law and new 
concepts of humanity inform, guide or are inspired by the work of the ICRC. 
Since the end of the Cold War, new concepts have emerged on the 
international stage, which, at their heart, recognise and seek to remedy 
ÔinhumanityÕ in its various guises mentioned above. This chapter takes 
sovereignty as responsibility, human security and RtoP as three key concepts 
that encompass the idea that humans ought to be front-and-centre when 
considering the behaviour of States, security and appropriate responses to 
armed conflict. Particularly armed conflicts that facilitate violations of the four 
                                                        
1
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2
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core crimes, including war crimes, crimes against humanity, genocide and 
ethnic cleansing.  
Whilst chapter four considered the ÔnarrowÕ or IHL understanding of humanity, 
this chapter shows unequivocally that ÔhumanityÕ is subject to wider 
interpretation in the international community than is provided for in the 
Statutes IRCRCM. These three concepts were chosen for examination because 
each developed in the international community, broadly speaking and, although 
they have links to the UN, their foundations are reflective of humanitarian 
concerns that permeate national, organisational and individual concerns.  
Firstly therefore this chapter introduces the sovereignty as responsibility 
concept and describes how it links to the overall concept of human security. 
This includes outlining the expansion of ÔthreatsÕ to security, from the 
traditional idea that the use of force against a sovereign States was the highest 
threat to security, to a concept of threats that includes threats to the day-to-day 
lives of individuals and communities. The Human Development Report (HDR) 
1994 definition of human security has continued to be discussed at 
international forums and in the General Assembly, in fact, the current 
ÔCommon UnderstandingÕ of human security was agreed upon in the General 
Assembly in 2012.
3
  It important, indeed necessary, to show that the Statutes 
IRCRCM definition of humanity is no longer reflective of the full corpus of 
human needs on the ground given the type of conflicts we see today and also it 
provides a reference point to argue that the ICRC work is reflective of a wider 
concept of humanity.  
                                                        
3
 Report of the Secretary General, ÔFollow-up to General Assembly Resolution 66/290 on 
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This chapter considers, utilising wider concepts of humanity, whether the 
ICRC is being pushed to act beyond its mandate by edging to the peripheries of 
humanity, as it is more widely understood. The argument, most simply put, is 
that the ICRC has adapted its practice on the ground to respond to broader 
humanitarian needs and that in doing so it may have expanded its definition of 
humanity, in line with key humanity concepts that have emerged over the past 
two decades, namely human security and RtoP. This is not to suggest that the 
ICRC is creating a new concept of humanity, rather that the definition of 
humanity, as provided for in the Statutes IRCRCM could be read very 
narrowly by the ICRC but the practice of the ICRC suggests that it is now 
defining ÔhumanityÕ more broadly.  
In terms of its protection and assistance mandate, chapter six considers the 
reality on the ground for the ICRC. The thesis shows that in exercising its 
humanitarian mandate, the ICRC may be responding to the ÔneedsÕ of the 
people on the ground but it is walking a fine line in terms of its neutrality. It is 
this aspect of its mandate which is most likely to see consent revoked by States. 
The conclusions to chapter five will therefore draw on the principles discussed 
throughout the thesis, including the question of the usurpation of its mandate 
and whether there might be consequences for the ICRC, reflecting on analysis 
on chapter two.  
b) Sovereignty as Responsibility 
A consequence of the traditional State-centric paradigm of international law 
was that discourse on security focused on military defence of State sovereignty 
and territorial integrity. Despite the establishment of a number of 
intergovernmental organisations after the Second World War, international law 
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remained a Ôsystem of legal norms, procedures and institutions of the States, 
for the States and by the StatesÕ.
4
 Indeed State sovereignty is the principle that 
defines the modern State system.
5
 There are a myriad of concepts of State 
sovereignty, but it is the European model, described in the Treaty of 
Westphalia 1648, which remains the dominant concept today.
6
 Indeed, the 
Westphalian idea of sovereignty has rarely been challenged in principle.
7
 In 
fact, since 1648 the international stage has been a place for sovereign States to 
come together as persons or subjects of international law.
8
 However, there have 
been developments in what it means to be a sovereign State since 1648. While 
Westphalian sovereignty was traditionally dynastic, nowadays, popular rule is 
important in the recognition of a collective entity as a legitimate member of the 
                                                        
4
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29(2) Intl Security 85, 85. 
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 Nussbaum A, A Concise History of the Law of Nations (Revised edn, MacMillan, New York 
1954) 115; Reuter P, International Institutions, Translated by J.M. Chapman from the French 
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Order (Routledge, London 2011) 22.  
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international community.
9 
In fact, the requirements to be a ÔlegitimateÕ member 
of international society have continued to change over time. Years ago, for 
example, Christianity was required to be seen as a legitimate State. Nowadays 
it is democracy, liberal economic structures and capitalism.
10
 Slaughter argues 
that Ômembership of the UN is no longer validation of sovereign status and a 
shield against unwanted meddling in the internal affairs of the State... 
Membership recognises States as international actors that must work in concert 
and take action against threats to human securityÕ.
11
 During the twentieth-
century totalitarian States committed themselves to secular ideology or 
religious radicalism, whilst liberal States saw sovereign power limited by 
social contracts and constitutions and finally the spread of democracy meant 
that more States became increasingly accountable to their citizens.
12
  
In the Westphalian sovereignty paradigm, States have an external and internal 
identity.
13
 External sovereignty concerns the relationship between States, as 
legal persons, whereas internal sovereignty concerns the State and its 
relationship with NSAs within its territory.
14
 Non-intervention in the domestic 
affairs of other States is a structural and substantive component of external 
                                                        
9
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sovereignty.
15
 The principle of non-intervention was codified or enshrined in 
Article 2(7) UN Charter. This article, and Article 2(4) which prohibits the use 
of force, reflect concerns within the international community following the 
Second World War that the aims of military intervention by States could 
include overthrowing the government, changing borders or disruption of the 
economic, political and social infrastructure of a State.
16
 Internal sovereignty 
concerns the Ôdignity, justice, worth and safetyÕ of citizens.
17
 The UN 
Secretary-General argued that these values that should be at the heart of any 
collective security system for the twenty-first century, but too often States have 
failed to respect and promote them.
18
 Moreover the sovereign State must work 
with international organisations, NGOs and non-military government agencies 
towards development.
19
 This chapter and chapter five consider to what extent 
the traditional Westphalian/ external concept of sovereignty has been usurped 
by ideas of responsibility for the people within States, that is, human-centric 
security. 
During the twentieth century therefore, sovereignty came to symbolise and 
encompass, not only, a State-centric international legal order, as focus was 
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increasingly on happenings inside the borders of other States. In 1996, Deng 
argued that Ôeffective sovereignty implies a system of law and order that is 
responsive to the needs of the national population for justice and general 
welfareÕ.
20
 A decade later, Chimni stated that, although the ÔState is the 
principal subject of international law, the relationship between State and 
international law continually evolves, as each era sees the material and 
ideological reconstitution of the relationship between State sovereignty and 
international lawÕ.
21
 Falk argued that States must protect the welfare of their 
own people and fulfil its obligations to the wider international community.
22
  
It was Kofi Annan, former Secretary-General of the UN, who arguably had the 
biggest impact on the sovereignty as responsibility paradigm. In 1999, Kofi 
Annan published a ÔlandmarkÕ article entitled ÔTwo Concepts of SovereigntyÕ 
in The Economist, where he articulated that State sovereignty was being 
ÔredefinedÕ, as ÔStates are now widely understood to be instruments at the 
service of their peopleÕs, and not vice versaÕ.
23
 Annan argued that we should 
recognise that the aim of the UN Charter is to Ôprotect individual human beings, 
not to protect those who abuse themÕ.
24
 This is a position repeated by Annan in 
subsequent UN reports, including ÔWe the Peoples: The Role of the United 
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Nations in the Twenty-first CenturyÕ in 2000 (We the Peoples) and the Report 
of the Secretary-GeneralÕs High-Level Panel on Threats, Challenges and 
Change, ÔA More Secure World: Our Shared Responsibility 2004Õ (High-level 
Panel Report 2004).
25
 Kofi Annan reminded the international community that 
being a sovereign State is as much about responsibilities to the population 
within the territorial borders as it is about inter-State relations. When States 
sign the UN Charter, they Ônot only benefit from the privileges of sovereignty 
but also accept its responsibilitiesÕ.
26
 The ÔHigh-level Panel Report 2004Õ was 
written by a panel of experts who had examined the major threats and 
challenges the world faces in the broad field of peace and security. The threats 
identified included economic and social issues insofar as they relate to peace 
and security. The panel made recommendations for the elements of a collective 
response. The report appealed for a Ônew security consensusÕ and concluded 
that threats to security Ôgo far beyond States waging aggressive warÕ, as threats 
are to people and not just States, including Ôconflict between and within 
StatesÕ.
27
 Slaughter stated that it considered the Ôreconception of security, 
solidarity and even sovereigntyÕ.
28
  
The 4
th
 Vienna Workshop on International Constitutional Law in 2008 (4
th
 
Vienna Workshop 2008) stated that Ôsovereignty, or security, or for that matter, 
a stateÕs existence, can only be a means to an end- the end being the protection 
                                                        
25
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of the people, but never an end in and of itselfÕ.
29
 This juxtaposition on the 
international stage between the traditional Westphalian sovereignty paradigm 
and the sovereignty as responsibility concept raises an important issue: If 
individuals are to be the referent object or normative unit of security, where is 
human security situated within the traditional State-centric security 
paradigm?
30
 
In terms of the ICRC, it is argued that sovereignty as responsibility reiterates a 
principle that has guided its actions on the ground since its inception in 1864, 
that is, humanity. For the ICRC, the State has always had responsibilities to 
civilians. Perhaps sovereignty as responsibility is a reconceptualisation of the 
Westphalian paradigm, but ultimately the international legal order will remain 
State-centric. Nevertheless, it is evidence of progress in understanding the 
detrimental impact that a ÔclosedÕ sovereign State can have for the people 
living within it.  
The fact that responsibility for the lives of ÔciviliansÕ and the local population 
is with the State during peace and times of armed conflict shows the 
importance of ÔhumanityÕ to the international legal order and international law 
more broadly. The recognition of the responsibilities of the State to its citizens 
suggests that the ICRC approach, its principles of neutrality, impartiality and 
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humanity, in particular, are inherent to the wider international legal order. The 
extent to which the concept of sovereignty as responsibility has permeated 
international legal thinking in the last two decades is considered in this chapter 
and chapter five through analysis of human security and RtoP. The impact of 
these broader regimes on the ICRC, or alternatively, the influence of the ICRC 
beyond its own law and practice, is considered simultaneously. 
c) Human Security 
It is argued that the concept of human security is reflective of a normative shift 
on the international stage whereby States have recognised the central role that 
ÔhumanityÕ has during and after armed conflict. It is argued that the principle of 
humanity, once restricted to IHL and Red Cross work during armed conflicts, 
now permeates the international stage and is reflected in human security. It is 
argued that the threats to security contained in the concept of Human Security, 
as created by the HDR 1994 and now contained in General Assembly 
Resolution;
31
 more aptly identify the corpus of humanitarian concerns facing 
individuals and communities nowadays, given the changed nature of conflict, 
which was considered in chapter three. The international community has 
moved on from the binary distinction between war and peace, institutionalized 
by the UN and ICRC at the end of the Second World War, to adopt a concept, 
which, at its centre, reflects the principle of humanity.  
Human security is a human-centric reconceptualisation of traditional public 
international law principles, including state sovereignty and non-intervention. 
It is argued that its adoption at the General Assembly shows that the 
international community, at large, now recognises the importance of seeing 
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human beings as a central concern in decision-making about intervention and 
protection. Critically, for this thesis, it is argued that the ICRC is edging into 
the field of protection of and assistance in terms of the creation of human 
security. The ICRC works Ôin other situations of violenceÕ; it undertakes long-
term projects beyond the cessation of hostilities, and it has clear links with 
Economic Security, the specifics of which will be addressed in chapter six. 
The spirit of human security is a normative plea for people to be placed at the 
centre of decisions on security, rather than States. This chapter builds on the 
brief outline of the theory of human security outlined in the introduction to this 
thesis.
32
 It showed that the ÔHDR 1994Õ provided the first outline of what 
elements should be included under the umbrella of human security. Security 
can also refer to economic, food, health, environmental, personal, community 
and political security.
33
 The ÔHDR 1994Õ stated that security is Ôa child who 
didnÕt die, a disease that did not spread, a job that wasnÕt cut, an ethnic tension 
that did not explode into violence, a dissident who was not silencedÕ.
34
 
Bilkov argues that the HDR was evidence of a Ôbroader normative shift 
leading to the strengthening of the position of individual human beings at the 
international sceneÕ.
35
 Indeed the 4
th
 Vienna Workshop 2008 stated that ÔStates 
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can endanger both the international security and the security of their citizensÕ.
36
 
The European definition of security, based on the Westphalian model, focused 
exclusively on a StateÕs ability to counter external threats to its vital interests 
and core values.
37
 Human security challenges this State-centric paradigm of 
security as it posits that decisions to intervene in a State could be human-
centric.
38
 Nevertheless the most recent ÔCommon UnderstandingÕ of human 
security, agreed upon at the General Assembly in December 2012, confirmed 
in paragraph 4(e) that Ôhuman security does not replace State securityÕ.
39
  
On balance, therefore, human security can be seen as a Ôpost-WestphalianÕ 
framework, but it is not about the abolition of a statist system, rather the 
necessity to reformulate the concept of security to focus on individuals at the 
national and international level. It is about putting the vulnerabilities and needs 
of every person, everywhere as the focus of policy decisions on security.
40
 The 
protection and assistance roles of the ICRC have always been human-centric 
and therefore this chapter shows that the expansion of its activities should be 
considered as contributing to the establishment of human security. 
The concept of human security understands threats in two ways, the narrow 
and the broad definitions. The key threats, in the narrow ÔcampÕ, are the use of 
force, armed conflicts and perhaps mass violations of human rights. The means 
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to protect individuals from these threats are primarily militaristic responses, as 
such, the security should be provided by the State or, if unable, the 
international community.
41
 The broad concept of human security includes 
Ôsafety from chronic threats such as hunger, disease and repressionÕ, along with 
Ôprotection from sudden and hurtful disruption in the patterns of daily lifeÕ.
42
 
Krause strongly argues for the narrow conception, terming Ôbroad human 
securityÕ as a Ôshopping listÕ, a Ôloose synonym for Òbad things that might 
happenÓ, which means its Ôutility to policy makersÕ.
43
 For Krause, therefore, 
human security ought to be about Ôcontrolling the institutions of organised 
violence and evacuating force from political, economic and social lifeÕ and 
Ôstruggle to establish legitimate and representative political institutionsÕ.
44
 In 
fact, the narrow conception of human security looks rather like the RtoP, which 
is considered later in this chapter. For this Author, if human security is reduced 
to its narrow conception, it adds little to existing international law and policy. 
It is imperative that human security continues to be viewed in its broadest 
sense, as, for the people on the ground; military threats are only one of a broad 
swathe of threats that limit security in their day-to-day lives. 
Human security therefore joins together freedom from fear, freedom from want 
and freedom to live in dignity through people-centred, comprehensive, context 
specific and preventive strategies of security.
45 
The recognition of threats, 
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beyond threats to national security, as relevant to the conceptualisation of 
human security did not automatically create a workable definition of human 
security. The realisation by the international community that a State can be a 
threat to its population, that the environment can be a threat or that food and 
healthcare are as important as a military to the security of the population was 
key to the international community developing an expanded understanding of 
security.  
In terms of threats to human security, broadly defined, it is recognised that 
Ôpoverty, conflict and societal grievances can feed on one another in a vicious 
cycleÕ,
46
 as atrocities perpetuate poverty and set back development.
47
 Unlike 
national security paradigms however, human security does not rely upon the 
use of force to establish or maintain peace and security; rather it focuses on 
fostering government and local capacity to react to threats.
48
 It is argued that 
the assistance and protection roles of the ICRC have an inherent human-centric 
underpinning and can act in response to threats to human security. To this end, 
this thesis shows that the ICRCÕs work can potentially contribute to the 
establishment of human security.  
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i) The Process of Defining Human Security 
It is argued that the potential for a human security agenda was always present 
in the UN Charter, but it was not until the ÔHDR 1994Õ that the UN embraced it. 
The UN Charter was created in a world where the greatest threat imagined to a 
State was external aggression by one State against another, but in recent 
decades far more people have been killed in NIACs, ethnic cleansing and acts 
of genocide, than inter-state armed conflicts.
49
 Not only must humans become 
the referent objects of security but also while threats were once considered 
from an external sovereignty perspective, they are increasingly recognised that 
for people living in a given territory, the gravest threats may actually be from 
the State. During the Cold War, the Security Council defined threats to 
international peace and security as Ôdisputes between States that might or had 
become militarised, conflicts involving the great powers, and general menaces 
to global stabilityÕ.
50
 It wasnÕt until the Cold War ended that the UN 
recognised that internal armed conflicts were putting entire populations at risk, 
creating mass flight and destabilising entire regions.
51
 
In the meantime, the Brandt Commission 1981
52
 and 1983;
53
 Palme 
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Commission 1982 ÔCommon SecurityÕ
54
 and the Stockholm Initiative on 
Global Security and Governance 1991
55
 sought to broaden the definition of 
security threats to include HIV/ AIDS, terrorism, environmental degradation 
and to deepen security considerations to include the security of individuals and 
groups. The Brandt Commission stated that Ôworld hunger, mass misery and 
alarming disparities between living conditions of rich and poorÕ were threats to 
human security.
56
 The Palme Commission said that security must rest on a 
commitment to joint survival rather than a threat of mutual destruction.
57
 It 
argued that the real security concerns of the world were whether the political, 
social and economic needs of all people were being met. Finally the Stockholm 
Initiative stated that threats from Ôfailures in development, environmental 
degradation, excessive population growth and movement, and a lack of 
progress towards democracyÕ should be taken into account.
58
 
In 1992, the Security Council Summit Statement declared that the Ônon-
military sources of instability in the economic, social, humanitarian and 
ecological fields have become threats to peace and securityÕ.
59
 The Security 
Council began to define a threat based on the Ôthe magnitude of human 
                                                        
54
 Swedish Prime Minister Olof Palme, ÔReport of the Independent Commission on 
Disarmament and Security Issues-Common Security: A Blueprint for SurvivalÕ (1982). This is 
known as the Palme Commission; Galtung J, ÔThe Palme Commission Report on Disarmament 
and Security: A Critical CommentÕ (1983) 14(2) Bulletin of Peace Proposals 147, 147-51. 
55
 ÔCommon Responsibility in the 1990s: The Stockholm Initiative on Global Security and 
GovernanceÕ (22 April 1991, Prime Ministers Office, London). 
56
 Brandt Commission in Banakar (n 30) 254. 
57
 Palme Commission in Banakar (n 30) 254. 
58
 Stockholm Initiative in Banakar (n 30) 254. 
59
 Security Council, ÔSummit Statement Concerning the Councils Responsibility in the 
Maintenance of International Peace and SecurityÕ (31 January 1992) S/23500. 
182 
 
tragedyÕ,
60
 deteriorating civil war situations
61
, genocide
62
 and humanitarian 
crises.
63
 As Slaughter later argued: 
 
We need not be guaranteed prosperity but at least the health and 
education necessary to strive for it. We cannot be guaranteed long lives, 
but at least that our government will not try to murder us and will do 
its upmost to prevent our fellow citizens from doing so.
64
 
 
The Security Council also recognised that the Ôtrans boundary affectsÕ of 
human rights violations, such as the plight of refugees, allowed it to side step 
the legal commitment to non-intervention.
65
 The Security Council continues to 
recognise that violations and abuses of human rights and IHL amount to a 
threat to the peace, for example in Syria.
66
 The Security Council has also 
determined that complex humanitarian emergencies, which are a Ôconflict 
related humanitarian disaster involving a high degree of breakdown and social 
dislocation and, reflecting this condition, a system wide aid response from the 
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international communityÕ amount to a threat to international peace and 
security.
67
  
The nature of threats to security outlined in the ÔHDR 1994Õ definition 
recognises matters that the ICRC is already dealing with, under its mandates in 
the Geneva Conventions I, II, III and IV 1949 and Statutes of the ICRC, in 
particular, the importance of reconnecting families, delivering humanitarian aid, 
providing healthcare and so on are pertinent to definitions of human security 
and to the work of the ICRC. The importance, for this Author, of the ICRCÕs 
potential contribution to human security for peopleÕs day-to-day lives is in its 
quiet determination to provide protection and assistance to people. Its 
principles, particularly confidentiality, neutrality and impartiality, give it 
favour within States and for the people on the ground. 
Over a decade after the publication of the ÔHDR 1994Õ, in 2005, the World 
Summit was held from 14 to 16 September at UN Headquarters in New York. 
It considered development, security, human rights and reform of the UN. In 
March 2005, former Secretary-General Kofi Annan had set out proposals in 
this regard in his report, ÔIn Larger FreedomÕ.
68
 The World Summit provided 
an opportunity to truly define and begin to implement human security. The 
ÔOutcome Document 2005Õ was adopted following negotiations between States 
and organisations over the course of four days in September 2005.
69
 It sought 
to enhance the system of collective security, following ÔWe the PeoplesÕ, by 
reviewing its progress and by making recommendations in areas of 
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development, peace and security, human rights and institutional reform. The 
States at the World Summit welcomed ÔIn Larger FreedomÕ and it appeared 
that consensus would be reached on the definition and implementation of 
human security.
70
 However, at its conclusion, meagre progress had been made. 
States had merely agreed to continue to work towards a new security 
consensus.
71
 In part, the World Summit highlighted many of the inequalities 
between States and between States and their citizens.  
The broad security rhetoric and optimism of the ÔHDR 1994Õ, ÔWe the PeoplesÕ, 
ÔHigh-level Panel Report 2004Õ and ÔIn Larger FreedomÕ struggled to survive 
in the face of staunch criticism from many States when it came to actually 
adopting the ideas in some concrete form. Many States felt backed into a 
corner by States with political power and better financial resources.
72
 The 
ÔOutcome Document 2005Õ was therefore criticised for failing to address the 
broad issues initially anticipated. It was also criticised for failing to provide 
specific, implementable action to actually achieve the Millennium 
Development Goals, disarmament, facilitating State struggles against terrorism 
and for failing to actually outline how all of the promises could be lived up to 
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logistically and financially. Cuba stated, for example, that the failure to clearly 
address issues of the environment, trade and disarmament, amongst other 
issues, was an Ôunforgiveable regressionÕ and one which the US and its closest 
allies had created.
73
 Cuba also criticised the seven hundred amendments to the 
ÔOutcome Document 2005Õ that Ôdiluted, distorted and jeopardised the unity 
which is essential to save the millions and millions of lives that suffer from 
hunger, ill healthÕ.
74
 Nevertheless, during the World Summit, the General 
Assembly committed itself to discuss and define the notion of human security 
and on 22 May 2008 it held a daylong thematic debate on the concept.
75
 This 
ensured that human security remained on the policy agenda and entered the 
Ôcommon international discourseÕ.
76
  
The General Assembly ÔHuman Security Report 2010Õ takes account of the 
global financial and economic crisis; food prices and food insecurity; 
infectious diseases and other health threats; climate change; and the prevention 
of violent conflicts.
77
 Roberts argued that these are mass threats that kill or 
maim millions every year, but are quite preventable.
78
 It is recognised that the 
threats included in broad human security discourse can potentially embrace any 
threat to human safety and therefore scholars find it difficult to prioritise 
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different types of threats.
79
 Within broad human security rhetoric, for example, 
Owen argued that Ôany conceptualization of human security must have a 
response to genocide, the necessary consequence of which is a rethinking of 
sovereigntyÕ.
80
 Scholarly debates on human security in 2011 suggested that the 
theoretical and conceptual discussions on human security needed to end. It was 
questioned whether the idea of human security has any Ôconstructive impact on 
the behaviour or policies of StatesÕ?
81
 The focus should be on how to increase 
the Ôinstitutionalisation and operationalisation of the conceptÕ.
82
 However, the 
ÔfinalÕ say on the definition of human security was in 2012.  
The UN General Assembly has adopted a ÔCommon UnderstandingÕ of human 
security.
83
 It echoes the Ôfreedom fromÕ sentiments of earlier drafts.
84
 It also 
Ôcalls for people-centred, comprehensive, context-specific and prevention-
oriented responses that strengthen the protection and empowerment of all 
people and all communitiesÕ which supports this AuthorÕs repeated contention 
that security must be human-centric. The ÔCommon Understanding ResolutionÕ 
states that Ôhuman security recognises the interlinkages between peace, 
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development and human rights, and equally considers civil, political, economic, 
social and cultural rightsÕ.
85
 This reflects the sovereignty as responsibility 
concept and signifies the inherent human-centric normative underpinnings of 
the international community. It is not, however, a binding law.  
The participation, commitment and determination of community members and 
civil society are considered a fundamental component of the progression of 
human security. Hampson points out that Ôvulnerability is both broad in nature 
and structurally dependent, and that if we are to mitigate human insecurity, we 
must address not only the threats, but also societyÕs ability to counter themÕ.
86
 
The role of civil society is more important today than ever before in advancing 
the goals of human security. Partnerships amongst civil society, the UN and the 
wider international community are a central component to promoting 
comprehensive policies and lasting solutions that can strengthen the triangle of 
development, freedom and peace.
87
 The importance of local ownership of 
human security advancing projects and initiatives is therefore considered in 
chapter five and the case study. 
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d) The Relationship between Human Security, International Human 
Rights Law and International Humanitarian Law 
It is argued that human security, IHRL and the assistance and protection 
mandate of the ICRC share common purposes.
88
 This section builds on the 
analysis in chapter three, which recognised the complementarity between 
IHRL and IHL. This section considers whether the protection and assistance 
activities of the ICRC could provide an additional ÔlayerÕ to the pursuit of 
human security. When IHRL and IHL laws are violated, can assistance and 
protection activities provide more security on the ground for the local 
population than existing legal and practical frameworks?  
This section considers whether the Ôminimum coreÕ of Economic, Social and 
Cultural Rights has inherent links to the objectives of the establishment of 
human security. It postulates that should States be unwilling or unable to 
realise this standard, then ICRC assistance and protection work, which can 
reach individuals and communities at the local, rather than State level, is able 
to bring substance to human security for the people on the ground. It is argued 
that some aspects of human security are uncontroversial for the ICRC, in 
particular food and health security. It is argued however that economic security 
is a contentious area for the ICRC to be working in, as it potentially conflicts 
with its fundamental principles and could damage its reputation should it be 
perceived as a partial or politically motivated organisation.  
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Noortman argued that international law could be viewed as a regulatory 
instrument to achieve human securityÕs goals of providing multi-dimensional 
security to all human beings.
89
 This section tests whether IHRL or the 
protection and assistance activities of the ICRC can help to achieve human 
security. ICCPR and ICESCR, taken together constitute an International Bill of 
Human Rights. They are international treaties and are binding on State Parties 
under international law. Indeed the Vienna Declaration (1993) recognised civil 
and political rights and economic, social and cultural rights as Ôindivisible, 
interdependent and interrelatedÕ.
90
 The reasoning is that both sets of rights are 
necessary to establish the integrity and dignity of the person. To this end, the 
principles of respect, protect and fulfil permeate documents on IHRL.
91
 
ÔCommon Understanding ResolutionÕ paragraph 4(c) states that Ôhuman 
security recognises the interlinkages between peace, development and human 
rights, and equally considers civil, political, economic, social and cultural 
rightsÕ. They are legal frameworks that protect people in peacetime, during and 
after armed conflict, by limiting State action.  
Noortman argues that Ôa holistic approach to human security leaves little room 
for differentiating between political and civil rights, social, cultural and 
economic rights, and collective rightsÕ.
92
 In addition to the UN Charter and 
IHRL, there are a number of treaty laws that have been identified as examples 
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of the Ôintrinsic normative effectsÕ of human security, including the 1997 
Ottawa Treaty,
93
 2008 Convention on Cluster Munitions,
94
 1998 Rome Statute 
of the ICC,
95
 the 2000 Protocols to the Convention on the Rights of the Child,
96
 
2000 Convention against Transnational Organized Crime and its Protocols
97
 
and the 2002 Protocol to the Convention against Torture.
98
 There is also 
evidence that the Security Council has been systematically developing the 
human security agenda without calling it by that name, for example, with 
resolutions on protection of civilians, women and children.
99
  
In order to reflect on the complementarity between IHRL, IHL and human 
security it is pertinent to restate the types of security included in the ÔHDR 
                                                        
93
 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-
Personnel Mines and on their Destruction (adopted 18 September 1997, entered into force 1 
March 1999) 2056 UNTS 211. 
94
 Convention on Cluster Munitions (adopted 30 May 2008, entered into force 1 August 2010) 
2688 UNTS. 
95
 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 
July 2002) 2187 UNTS 3. 
96
 Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, 
Child Prostitution and Child Pornography (adopted 25 May 2000, entered into force 18 January 
2002) 2171 UNTS 227. 
97
 UN (Office on Drugs and Crime), ÔUnited Nations Convention Against Transnational 
Organized Crime and the Protocols theretoÕ (UN, New York 2004) 
www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20Convention/TOCebook-
e.pdf accessed 2 August 2014. 
98
 Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (adopted 18 December 2002, entered into force 22 June 2006) 2375 
UNTS 237; See also Oberleitner G, ÔHuman Security: A Challenge to International Law?Õ 
(2005) 11 Global Governance 185, 195; Eberhard (n 29) 127; Benedek (n 82) 16. 
99
 Protection of Civilians in Armed Conflict UNSC Res 1265 (17 September 1999); UNSC Res 
1296 (19 April 2000); UNSC Res 1674 (28 April 2006); UNSC Res 1738 (23 December 2006) 
and UNSC Res 1894 (11 November 2009); ÔReport of the Secretary General to the Security 
Council on the Protection of Civilians in Armed ConflictÕ (8 September 1999) S/1999/957 para 
61; Protection of Children in Armed Conflict UNSC Res 1261 (30 August 1999); UNSC Res 
1314 (11 August 2000); UNSC Res 1882 (4 August 2009); UNSC Res 1998 (12 July 2011); 
Women and Peace and Security UNSC Res 1325 (31 October 2000); UNSC Res 1820 (19 June 
2008); UNSC Res 1960 (16 December 2010); UNSC Res 1888 (30 September 2009) Violence 
against Women and Children in Armed Conflict; UNSC Res 1706 (31 August 2006) Situation 
in the Sudan.  
191 
 
1994Õ. They include economic, food, health, environmental, personal, 
community and political security. This section therefore considers each aspect 
of human security and its correlative IHRL provisions and the protection and 
assistance roles of the ICRC. It argues that there are two key limitations to 
economic, social and cultural rights; firstly that the obligation on States is 
Ôprogressive realisationÕ and that such obligations are limited to realisation of a 
Ôminimum coreÕ. This is evidenced most clearly in Reports of the Committee 
on Economic, Social and Cultural Rights (CESCR), which will be relied on 
throughout this section to provide more information on UN expectations of 
States in terms of their ICESCR obligations.  
Under Article 2(1) ICESCR governments are required to Ôtake steps, to the 
maximum of available resources, with a view to achieving progressively the 
full realisation of the rights recognised in the present Covenant by all 
appropriate meansÕ.
100
 Minkler states that Ôeconomic and social rights enable 
each and every individual to claim sufficient resources to live a dignified life 
no matter what a countryÕs average income or distribution might beÕ.
101
 
Moreover, Article 2(2) provides that States are also required to Ôguarantee that 
the rights will be exercised without discrimination of any kind and, finally, 
Article 3 provides that States must Ôensure the equal right of men and women 
to the enjoyment of all economic, social and cultural rightsÕ.  
CESCR General Comment 3 (1990) stated that the Ôminimum essential levelsÕ 
of each of the rights is incumbent on every State party.
102
 It provides that Ôa 
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State party in which any number of individuals is deprived of essential 
foodstuffs, of essential primary healthcare, of basic shelter or housing, or of the 
most basic form of education is, prima facie, failing to discharge its obligations 
under the CovenantÕ.
103
 The Ôminimum coreÕ therefore provides a base line for 
the realisation of economic, social and cultural rights; failure to meet this is 
unacceptable, even in post-conflict situations.
104
 If States fail to meet these 
requirements they must Ôdemonstrate that every effort has been made to use all 
resources that are at its disposition in an effort to satisfy, as a matter of priority, 
those minimum obligationsÕ.
105
  
e) Responsibility to Protect 
After the human catastrophe in Somalia (1991),
106
 the genocide in Rwanda 
(1994
107
) and the ethnic cleansing in Srebrenica (1995)
108
 and Kosovo 
(1999)
109
 the international community was forced to acknowledge and react to 
situations where citizenÕs human rights were grossly and systematically 
violated. In each case the State was committing atrocities against its population. 
The foundation of both human security and RtoP is that every State has an 
obligation to protect the human beings in its care, that is, they both stem from 
the concept of sovereignty as responsibility. It is argued that human security 
                                                        
103
 ibid. 
104
 Chapman A and Russell S (eds), Core Obligations: Building a Framework for Economic, 
Social and Cultural Rights (Intersentia, Oxford 2002) 8-10. 
105
 General Comment 3 (n 102) para 10. 
106
 UNSC Res 794 (3 December1992) Somalia. 
107
 UNSC Res 929 (22 June 1994) Rwanda. 
108
 SC Res 770 (13 August 1992) Bosnia-Herzegovina. 
109
 Evans M, International Law (4
th
 edn, OUP 2014) 514-5. 
193 
 
and RtoP reflect changing priorities of nation States and international 
community to put humans first. This is reflective of the Statutes IRCRCM 
concept of humanity. In April 2014 the UN Special Advisor on the RtoP, 
Jennifer Welsh, stated that there is a Ôsimple imperative to us all that there is a 
collective responsibility to all of us to protect populationsÕ.
110
 
The changes in the idea of security and the introduction of the sovereignty as 
responsibility paradigm not only link to human security but also to RtoP. This 
chapter shows that the identification of threats that exist within States led to the 
formulation by ICISS in 2001 of the RtoP doctrine. This has undergone 
numerous reinventions and nowadays it alludes to military intervention by the 
UN to protect civilians from the committal of the four core crimes of genocide, 
ethnic cleaning, crimes against humanity and war crimes. Significantly 
however it has proved essentially useless for the protection of the population of 
many States, including in the DRC and most recently Syria. This analysis 
considers, therefore, whether there is a place for the ICRC in the 
implementation of RtoP and whether denial of access by the ICRC could 
amount to a crime against humanity, sufficient for the Security Council to 
authorise intervention. 
Zyberi stated that:  
 
The ICRC is a very important actor with regard to RtoP, because it has 
been granted certain competences under the Geneva Conventions I, II, 
                                                        
110
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III and IV 1949 and the 1977 Additional Protocols to protect victims of 
armed conflicts and to provide humanitarian assistance.
111
 
  
This statement appears to miss the corpus of evidence to the contrary, that is, 
that there is a very limited place for the ICRC within the RtoP legal and 
practical implementation. This chapter shows that whilst RtoP remains an 
alternative approach to the expansion of ÔhumanityÕ as a guiding principle in 
international law, that for the ICRC, as a neutral and impartial actor, it is not 
part of its assistance and protection duties. RtoP is left open for the UN, North 
Atlantic Treaty Organization (NATO) and other international organisations to 
embrace as a means to protect the civilian population of States from the threats 
posed by those in power. In fact, it is shown unequivocally that the ICRC 
cannot become part of the RtoP implementation machinery. Nevertheless, it 
remains to be seen whether, if States refuse humanitarian assistance, does the 
international community have a responsibility to intervene to provide such? 
Similarly, could intervention be ordered for violations of humanitarian 
assistance? For example, if States fail to allow delivery of food or purposefully 
disrupt such distribution, causing the population to starve. This matter is 
considered later in the chapter. 
i) The Origins of RtoP 
 Sovereignty today Ôclearly carries with it the obligation of a State to protect 
the welfare of its own peoples and meet its obligations to the wider 
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international communityÕ.
112
 RtoP is about the positive and affirmative duty of 
States to protect their citizens but also perhaps, and primarily, it is about 
individuals and their place in the international order.
113
 Kofi Annan initiated 
work on a response to grave human rights violations; a project taken up by the 
Canadian led International Commission on Intervention and State Sovereignty 
2001 (ICISS). Gareth Evans, former Australian foreign minister and UN 
Secretary-General Special Advisor Mohamed Sahnoun, chaired ICISS.
114
 This 
commission, made up of people from various cultures and areas of law, 
developed the RtoP concept following demand to reconcile humanitarian 
intervention with the limitations of State sovereignty. ICISS has been described 
as the Ômost sophisticated attempt to establish a moral guideline for 
international action in the face of humanitarian emergencyÕ.
115
 ICISS aimed to 
introduce a Ônew set of international norms on intervention that would guide 
and restrict the conduct of the State and the international community in 
Òextreme and exceptional circumstancesÓÕ.
116
 RtoP narrowed threats down to 
Ôviolent threats to individualsÕ,
117
 such as Ômass murder and rape, ethnic 
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cleansing by forcible expulsion and terror, and deliberate starvation and 
exposure to diseaseÕ.
118
 Failed States may also be considered a threat.
119
  
RtoP is Ôconsistent with existing obligations under international human rights, 
humanitarian and refugee lawÕ.
120
 RtoP encompasses a military response to 
four core crimes when committed within sovereign States, including genocide, 
war crimes, crimes against humanity and ethnic cleansing. The ÔCommon 
Understanding ResolutionÕ specifically states that Ôthe notion of human 
security is distinct from the responsibility to protect and its implementationÕ 
and Ôhuman security does not entail the threat or the use of force or coercive 
measures. Human security does not replace State securityÕ.
121
 This thesis has 
established that the ICRC can contribute to the establishment of human 
security, but the ÔICRC has not taken a clear stance on RtoPÕ.
122
 This chapter 
therefore considers whether there is scope for the ICRC protection and 
assistance roles to contribute to RtoP, or whether, ultimately, its principles of 
impartiality, independence and neutrality preclude any such involvement. 
It is argued that the minimal operationalisation of RtoP is evidence of the 
inherent weaknesses in relying on States to agree to action for the protection of 
people. Political will, resources and agreement on which situations warrant, or 
are worthy of, interventions continually change. This section identifies the 
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innate limitations of RtoP and, although on the face of it, it mirrors the ÔvaluesÕ 
underpinning the human security model, its usefulness is questionable. To this 
end, it is argued that RtoP, although a component of the sovereignty as 
responsibility and the humanity-based paradigm of the international legal order, 
more often than not fails to reach people on the ground. It is for this thesis to 
examine whether alternative models, in particular the work of the ICRC, 
provide better security for people on the ground. 
(1) Collective Security and Humanitarian Intervention 
Collective security is premised on the notion that peace is universal and 
indivisible. It is defined as the Ôcombined usage of the coercive capacity of the 
international community to combat illegal uses of armed force and situations 
that threaten international peaceÕ.
123
 In theory the system created prevents 
unilateral intervention, as a range of States must be convinced of the reality of 
the threat and the utility of forceful intervention.
124
 States renounced some of 
their freedom of action by vesting the Security Council with competence to 
decide on collective action on their behalf and are legally bound by the 
decision the Security Council has made.
125
 Bowett argues that the Security 
Council provides an indispensable forum for the mutual engagement of States, 
as it was specifically designed to operate at the intersection of law and 
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politics.
126
 It enjoys a normative authority that builds coalitions and musters 
public support.
127
 However, Higgins cautions that: 
 
The key peacekeeping function should remain the security of the peace 
on the ground. Only then should ancillary functions be added. 
Humanitarian assistance, electoral observation, human rights 
monitoring should be additional to the securing of peace, and not in 
lieu of it.
128
 
  
An additional caveat, for the UN, is that collective security actions taken 
outside the ambit of the Security Council are usually deficient both in terms of 
legitimacy and legality.
129
 States with similar values and interests can act 
collectively against unilateral action and, as such, collective security is a 
response to the unlawful use of force by one State against another, which 
would threaten international peace and security. Thus collective security may 
not provide a useful mechanism for action when a State uses force against its 
own population. 
Another mechanism developed by States for intervention in another State is 
humanitarian intervention.
130
 Humanitarian intervention usually arises in a 
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situation where a government has turned the machinery of the State against its 
own people or where the State has collapsed into lawlessness.
131
 The idea 
behind humanitarian intervention has been linked to Grotius and 
Lauterpacht.
132
 Nowadays humanitarian intervention is understood as seeking 
to legitimise the use of force by a State or group of States in the case of 
flagrant and large scale violations of fundamental human rights, without the 
consent of the government of the State on whose territory the intervention 
takes place and without the authorisation of the Security Council, with the 
purpose of halting the violations.
133
 In theory, humanitarian intervention 
protects the right to life of anyone residing in the territory of another state, but 
in reality people can be killed as a result of the intervention, whether directly or 
indirectly. The legality, morality and prudence of humanitarian intervention 
arises from the rudimentary values at stake when human rights abuses occur on 
a large scale, when they are persistent, and when they shock the conscience of 
humanity.
134
 It reveals a gap between what is lawful and what is morally 
justified, between strict legality and legitimacy.
135
 Indeed, during the Cold War, 
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individual States, such as the US and UK, and the General Assembly 
condemned claims that violations of human rights justified the use of force.
 136
  
When used, therefore, there was a fear that humanitarian intervention would 
evoke counter-intervention, usually through support of insurgencies and as 
such there should remain mutual respect for sovereignty and territorial 
integrity.
137
 There was also a fear that allowing humanitarian intervention 
would pave the way for States to intervene in order to promote Western ideals 
of liberal democracy, or would only be put forward as an ex post facto 
justification of the intervention.
138
 In fact, during the Cold War the best case 
that could be made in support of humanitarian intervention was that it could 
not be said to be unambiguously illegal.
139
 Indeed, there was disagreement 
when humanitarian intervention was used as a justification for intervention in 
Kosovo, but those who faced the loss of millions of lives wanted to know- 
under what theoretical model can we respond to such atrocities as humanitarian 
intervention is clearly not up to it?
140
 For Hehir, the Ôsolution to the problem of 
what to do when a crisis erupts within an uncooperative or incapable State 
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should be sought via international law, rather than nebulous and ineffective 
moral aspirationsÕ.
141
  
It is argued that RtoP is an attempt to reconcile the inherent tension between 
humanitarian intervention and the persistent reality of State sovereignty, as Ôby 
specifying that sovereignty is based on the people, the international community 
can penetrate nation-StatesÕ borders to protect the rights of citizensÕ.
142
 RtoP 
was intended to answer the question; Ôif humanitarian intervention is an 
unacceptable assault on State sovereignty then how should we respond to 
Rwanda and Srebrenica?Õ
143
  
ii) Defining RtoP: International Commission on Intervention and 
State Sovereignty 2001 to the Outcome Document 2005 
Peters argues that the Ôendorsement of RtoP... definitely ousted the principle of 
sovereignty from its position as a first principle of international lawÕ.
144
 The 
ICRC supported the change in terminology from humanitarian intervention to 
RtoP, as it avoids the potential confusion between military and humanitarian 
activities.
145
 Axworthy stated that RtoP: 
 
Pays homage to the human security approach in a number of 
fundamental ways. It focuses international attention and calls for 
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action fashioned around where it is most needed Ð on the victim. It 
focuses on the responsibilities of sovereignty versus its privileges. 
Under the principle of R2P, it is no longer permissible for states to 
harm their populations with impunity. And finally, if for some reason a 
state is unwilling or incapable to protect its citizens, the responsibility 
then falls on the international community to do so.
146
 
  
There are three pillars to ICISSÕs formulation of the RtoP, including the 
responsibility to prevent, responsibility to react and the responsibility to 
rebuild.
147
 The responsibility to prevent was premised on the notion that deadly 
conflict and other man-made catastrophes put populations at risk.
148
 The 
Security Council could justify or mandate political action to prevent such 
disasters.
149
 The scope of the responsibility to prevent was narrowed in the 
ÔOutcome Document 2005Õ and the 2009 Secretary-GeneralÕs Report on 
Implementing the RtoP (Implementing RtoP Report 2009) to include only 
prevention of genocide, war crimes, ethnic cleansing and crimes against 
humanity. This includes prevention of their incitement.
150
 Bellamy suggests a 
number of ways to implement the responsibility to prevent including use of the 
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Human Rights Council, ratification by all States of IHRL treaties, IHL, 
Refugee Conventions and the Rome Statute.
151
 In addition, Bellamy suggests 
we should localise RtoP to specific cultures or societies so they are locally 
owned rather than being viewed as external impositions.
152
  
The responsibility to react refers to large-scale killings, with genocide intent or 
not, and ethnic cleansing. There remains a just cause threshold of large-scale 
loss of life or large scale ethnic cleansing to trigger a reaction from the 
international community.
153
 The international community can use diplomatic, 
humanitarian and other methods to help protect the human rights and well 
being of civilian populations.
154
 Once again, the international communityÕs 
ÔdutyÕ to protect is only enacted when a State proves unwilling or unable to 
discharge the duty, but States should use peaceful measures such as 
development assistance or economic sanctions first.
155
 Under ICISS there were 
four precautionary principles to strictly limit coercive military force including 
right intention, reasonable prospects of success, force as a last resort and 
proportional means.
156
 Security Council Resolution 1674 of 2006 reaffirmed 
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RtoP, as defined in the ÔOutcome Document 2005Õ, but it does not include the 
four precautionary principles.
157
  
The third pillar of the ICISS formulation of RtoP is the responsibility to rebuild. 
It refers to creating lasting peace and the political and institutional structure 
within a State. The theory behind this pillar is that the civilian population needs 
its State to be rebuilt following armed conflict or a disaster, especially when 
violations were committed by the State itself, but the responsibility to rebuild is 
completely absent from later reports on RtoP. For Barnett and Weiss RtoP 
concerns Ôidentifying situations that are capable of deteriorating into mass 
atrocities and bringing to bear diplomatic, legal, economic and military 
pressure in a prudent fashion to prevent or end the suffering and death resulting 
from mass atrocitiesÕ.
158
 Weiss and Hubert stated that Ôpaper rights are 
meaningless for victims of atrocities, without ways to impose complianceÕ.
159
 
ICISS recognised that the ICRC would be suitable to help in the Ôearly warningÕ 
objective of the ICISS conception of RtoP.
160
 If RtoP was to be used, there 
needed to be a Ôthreshold criteriaÕ or a Ôjust causeÕ, as:  
 
Military intervention for human protection purposes must be regarded 
as an exceptional and extraordinary measure, and for it to be warranted, 
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there must be serious and irreparable harm occurring to human beings, 
or imminently likely to occur.
161
 
  
ICISS suggested that Ôideally there would be a report as to the gravity of the 
situationÕ, for which the ICRC was Ôan obvious candidate for this roleÉ but 
for understandable reasons- based on the necessity for it to remain, and be seen 
to remain, absolutely removed from political decision making, and able to 
operate anywhere on the ground- it is absolutely unwilling to take on any such 
roleÕ.
162
  
The change from the ICISS 2001 conception of RtoP to the version contained 
in the ÔOutcome Document 2005Õ is that it Ôresulted in a distinct legalization of 
RtoPÕ.
163
 This analysis shows the accomplishments and difficulties of the 
World Summit 2005 and considers the final version of RtoP. The now 
infamous ÔOutcome Document 2005Õ paragraph 138 states that: 
  
Each individual State has the responsibility to protect its populations 
from genocide, war crimes, ethnic cleansing and crimes against 
humanity. This responsibility entails the prevention of such crimes, 
including their incitement, through appropriate and necessary means. 
We accept that responsibility and will act in accordance with it. The 
international community should, as appropriate, encourage and help 
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States to exercise this responsibility and support the United Nations in 
establishing an early warning capability.
164
 
 
Although General Assembly resolutions are recommendations only, the 
ÔOutcome Document 2005Õ is considered to have Ôparticularly high political 
and moral significance since its commitments were undertaken by the world 
leaders.
165
 For this Author, RtoP reaches to the most fundamental concerns for 
ÔhumanityÕ. The definition agreed at the World Summit is a Ôboiled downÕ 
version of human security. If sovereignty as responsibility created a spectrum 
of rights and duties on the international stage, human security would be at the 
opposite end to RtoP. 
During the World Summit, former Secretary-General Kofi Annan stated Ôyou 
will be pledged to act if another Rwanda loomsÕ.
166
 Despite what appears to be 
an acceptance of RtoP by the international community in the ÔOutcome 
Document 2005Õ, it States only that the international community should be 
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prepared, and the State in question must manifestly fail to protect citizens from 
four specific crimes before intervention can take place.
167
 This is far narrower 
than the RtoP envisaged by ICISS. Indeed, Kofi Annan stated that the 
ÔOutcome Document 2005Õ was a Ôglass half fullÕ.
168
 The differences between 
the subject matter contained in ICISS 2001 and the World Summit were 
confounded in the ÔImplementing RtoP Report 2009Õ,
169
 which is considered in 
more depth later in this chapter. On the other hand, that is, on a positive note, 
the Ôprotection responsibilities of the State have come to include the whole 
population under its jurisdiction and not only to its citizensÕ.
170
 
During the World Summit, the concept of RtoP was supported by: States that 
had Ôsuffered terrible atrocitiesÕ such as Bosnia, East Timor, Guatemala, 
Rwanda and Sierra Leone; some States from the global South, such as Chile 
and South Korea; and the entire West.
171
 However China, Russia, India and a 
host of developing countries were reluctant to embrace the RtoP whole-
heartedly.
172
 In fact, Cuba, Nicaragua, Sudan and Venezuela sought to roll 
back their earlier consensus on RtoP.
173
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Venezuela outright rejected the ÔOutcome Document 2005Õ, in part, because it 
had specific concerns and questions about the practical limitations of RtoP, 
especially as regards its implementation. The representative stated: 
  
In accordance with the terms of the document, who is in a position to 
ÔprotectÕ? Who is in a position to send troops, thousands and thousands 
of miles away? Who has the financial resources? Who has the weapons 
and the logistics to conduct actions to ÔprotectÕ especially when this 
concept is related to the Human Rights Council? Would it be the case 
that the countries that have not ratified the international conventions 
regarding human rights not be part of the council? Would that mean 
that they are also not subject to intervention?
174
 
 
These concerns reflect broader concerns within the international community on 
the inequality of sovereign States. It also suggests that we do not know which 
agent has the responsibility to undertake action against a State failing to protect 
its citizens. To this end, it is essential to consider the implementation of RtoP. 
What does it mean in practice? 
iii) Ten Years of RtoP (2005- 2015): From ÔWord to DeedÕ? 
A common feature of the ÔHigh-level Panel Report 2004Õ, ÔIn Larger FreedomÕ 
and the ÔOutcome Document 2005Õ is that they all presume a priority, indeed 
an exclusive competence, of the Security Council in determining when a 
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situation engages RtoP.
175
 Some States including China, Russia, Algeria, the 
Philippines and Brazil thought that the General Assembly had only committed 
to deliberate on RtoP and that the Security Council would be premature to 
seize the matter.
176
 Nevertheless, there is an operational challenge; how can the 
international community stop a government from killing its own civilians? It is 
argued that RtoP rules and language in diplomatic circles is not enough, as 
Ôwhat matters most is to get the necessary political commitment right, in order 
to implement the RtoP guidelinesÕ.
177
 Moreover, implementation of RtoP 
requires considerable military deployment capacity.
178
  
Since 2006 there has been a growing emphasis on the transition of RtoP from 
Ôword to deedÕ.
179
 Indeed, at the UN Torino Retreat 2008, RtoP was described 
as being in the early days of transition from theory to practice.
180
 Nevertheless, 
despite the World Summit and the ÔImplementing RtoP Report 2009Õ, Ôthere is 
still no international consensus, not even among supporters of RtoP, on how to 
operationalize itÕ.
181
 In fact, it took the Security Council six months after 
World Summit to endorse RtoP; Security Council Resolution 1674 of 2006 on 
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the protection of civilians in armed conflict endorses the RtoP populations 
from genocide, war crimes, ethnic cleansing and crimes against humanity.
182
 
Despite previous inaction, however, Security Council Resolution 1706 of 2006 
on the situation in Darfur also reaffirmed to the application of the RtoP, 
although it did so in the non-operative preamble.
183
 China abstained to vote 
because Sudanese consent had not been secured.
184
 It is argued, therefore, that 
despite the ÔOutcome Document 2005Õ, there remained inherent tensions 
within the traditional State-centric security paradigm and between Article 2(4) 
and 2(7) UN Charter. Nevertheless it was the first resolution to link RtoP to a 
particular conflict. The ICJ has also since endorsed RtoP.
185
 There is also 
evidence that States are in favour of interlinking the concepts of human 
security and RtoP.
186
 However, the Secretary-General is keen to maintain the 
distinction between the concept of RtoP and the protection of civilians.
187
  
On 21 February 2008, Secretary General Ban Ki-moon appointed Edward Luck 
as a special advisor tasked with promoting RtoP. In the ÔImplementing RtoP 
Report 2009Õ the Secretary-General proposed a three-pillar approach to RtoP: 
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pillar one focus on the protection responsibilities of the State, pillar two on 
international assistance and capacity building and pillar three on a timely and 
decisive response by the international community.
188
 This is to be substituted 
for the three-pillar structure contained in ICISS 2001. The ÔImplementing RtoP 
Report 2009Õ leaves galvanisation of political will and creation of institutional 
structures to facilitate RtoP oriented policy making, to the General Assembly. 
The report also identifies a number of possible mechanisms that are available 
for the implementation of the RtoP. For example, international community 
assistance for capacity building and mediation, in situations where express 
consent is given and action will be consistent with the states sovereign right to 
make bilateral and multilateral agreements.
189
 Moreover, the ÔImplementing 
RtoP Report 2009Õ called for research into why States plunge into mass 
violence and called for State-to-State and region-to-region learning.
190
 There 
have since been four Ôinformal interactive General Assembly dialoguesÕ on 
different aspects of RtoP, followed up with Reports of the Secretary-
General.
191
  
The ÔResponsibility to Protect: Timely and Decisive ResponseÕ explored pillar 
two in more depth. It states that Ôthe commitment to help States build capacity 
to protect their populations and to assist those which are under stress, before 
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crises and conflicts break out- can also comprise elements of prevention and 
response, sometimes even at the same timeÕ.
192
 The Secretary-General was 
keen to emphasise the benefits of Ôearly engagement with the society and the 
Government under stressÕ.
193
 In ÔEarly Warning, Assessment and the 
Responsibility to ProtectÕ it was stated that Ôgetting the right assessment- both 
the situation on the ground and of the policy options available to the United 
Nations and to regional and sub regional partners- is essential for the effective, 
credible and sustainable implementation of the responsibility to protectÕ.
194
 It is 
argued that, taken together, these statements could lead to the appointment of 
the ICRC in such roles. However, it is precluded from such by virtue of its 
fundamental principle, in particular, neutrality. Nevertheless, it is argued that 
RtoP is not completely distinct from the protection and assistance roles of the 
ICRC, perhaps, for the people on the ground; the work of the ICRC has a 
greater benefit in terms of prevention of conflicts.  
What can and should the Security Council do in practice under RtoP? The 
Stanley Foundation, which opened with a speech from Secretary-General Ban 
Ki-Moon, suggested that the UN could establish an institutional home for RtoP 
so that the Secretary-General could develop and strengthen the implementation 
agenda by providing capacity to generate specific proposals related to 
implementation and the normalisation of RtoP throughout the UN system.
195
 
The ÔResponsibility to Protect: Timely and Decisive ResponseÕ identifies the 
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tools available for implementation, including mediation and preventive 
diplomacy, public advocacy, fact-finding missions and commissions of enquiry, 
monitoring and observer missions deployed under Chapter VI, a role for the 
ICC and universal, public reporting.
196
 Not surprisingly, in this report, the 
ICRC is not identified as a ÔpartnerÕ in the implementation of RtoP.
197
  
In practice, therefore, what action has been undertaken under the guise of 
RtoP? The Secretary-General recognised that atrocity crimes, Ôthat are the 
direct consequence of the failure of States to take preventive actionÕ, exist in 
Cte dÕIvoire, the DRC, Kenya, Sri Lanka, the Sudan and the Syrian Arab 
Republic.
198
 Moreover, Ôthe unacceptable suffering in the Syrian Arab 
Republic is a tragic reminder of the consequences when, in the first instance, 
the State, and subsequently, the international community, fail to fulfil their 
responsibilities in that regardÕ.
199
  
The Libya conflict is the most recent and most high profile consideration of 
RtoP. Security Council Resolution 1970
200
 and 1973
201
 express grave concern 
on the use of violence and force against civilians, gross and systematic human 
rights violations and the plight of refugees. Both preambles reiterate the 
responsibility of the Libyan authorities to protect the Libyan population. On 
face value therefore, it appears that RtoP is part of the Security Council 
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reaction to situations of armed conflict. However, we know that Resolution 
1973 was only adopted on that day, by ten votes to four, because Gadaffi was 
moving towards Benghazi threatening to kill civilians. Indeed, under paragraph 
four of Security Council Resolution 1973 force may be used to prevent attacks 
on towns and cities, whether those attacks are directed at civilians or even at 
what would be legitimate military targets. Akande stated that the resolution 
was really about stopping GaddafiÕs forces from winning the civil war in 
Libya. To this end, the resolution goes beyond the intention of the RtoP 
doctrine. It is Ônot just about stopping international crimes, it is about the 
restoration of peace, something closer to the original design of the Council 
(except that it is an internal conflict, which was not in the original design)Õ.
202
 
Situations following Libya saw the UN utilise Ôprotection of civilianÕ rhetoric 
and mandates.
203
 Nevertheless RtoP language is still visible in Security Council 
resolutions, for example, in July 2014 the Security Council reaffirmed the 
Ôprimary responsibility of the Syrian authorities to protect the population in 
SyriaÕ.
204
 
It is pertinent to touch on the Brazilian proposal that RtoP should be considered 
as ÔResponsibility while ProtectingÕ. On 21 September 2011, BrazilÕs president 
Dilma Rousseff declared in a speech to the UN General Assembly: ÔMuch is 
said about the responsibility to protect; yet we hear little about the 
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responsibility in protecting. These are concepts that we must develop 
togetherÕ.
205
 ÔIt seeks to strengthen the commitment to seek peaceful means of 
addressing grave threats to populations, and to enhance the accountability of 
those who use force, as a last resort, in the name of the United NationsÕ. 
However, this idea appears to have disappeared from the Brazilian and 
therefore international agenda.
206
 
iv) Denial of ICRC Humanitarian Assistance: Cause for RtoP? 
During the humanitarian crisis in Myanmar in 2007/8 humanitarian agencies 
wanted to send aid but the government wanted to distribute it itself so the 
humanitarian agencies stopped the aid.
207
 The French Foreign Minister 
suggested that the Security Council should apply RtoP to this situation. Three 
ICISS members took part in the Security Council debate: one denied 
application of RtoP; one agreed this was an exact situation for RtoP and a third 
said that the situation was not yet serious enough for RtoP.
208
 It is apparent 
therefore that the definition was not clear, even to the people who drafted 
ICISS 2001.  
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In ÔResponsibility to Protect: State Responsibility and PreventionÕ the 
promotion and protection of human rights is identified as a prevention 
mechanism to preclude the committal of Ôatrocity crimesÕ, that is, genocide, 
war crimes, ethnic cleansing and crimes against humanity.
209
 The report 
identifies Ôhumanitarian institutions dedicated to the protection, inclusion and 
empowerment of vulnerable or excluded groupsÕ as part of the infrastructure to 
promote and protect human rights.
210
 It is argued that although the ICRC has a 
mandate to work with vulnerable groups, particularly the wounded, sick and 
civilians, it does so in order to protect and assist those people. It would be a 
stretch to argue that in these direct acts, it was able to prevent the committal of 
mass atrocity crimes, in particular, in its traditional roles, which only start once 
armed conflict begins. Nevertheless, it is proposed that in its more recently 
developed work in the area of economic security, it could, in fact, assist in the 
prevention of hostilities, or the recurrence of such. This proposition is given 
more careful consideration in chapter six.  
In the final part of ÔResponsibility to Protect: State Responsibility and 
PreventionÕ, the Secretary-General states that the way forward includes 
identifying and forming partnerships with ÔMember States, regional and sub-
regional arrangements or civil society for technical assistance and capacity-
building purposes, exchange of lessons learned and mobilization of 
resourcesÕ.
211
 Perhaps, given its observer status at the General Assembly, it is 
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possible that the ICRC be part of such partnerships, without, of course, 
compromising its fundamental principles. 
It is argued that given the remote likelihood of RtoP being authorised by the 
Security Council, it is incredibly unlikely that denial of access of humanitarian 
assistance from the ICRC would be sufficient to inspire authorisation of 
military intervention to support such. Although, on paper, RtoP appears to be 
quintessentially grounded in the humanisation of international law and the 
expansion of a humanity-based concept of the international legal order, it 
remains flouted by political interests of States. This is evidence of the utility of 
the ICRCÕs principle of neutrality and its ability, as a humanitarian 
organisation, to continue to work in States where other organisations cannot. It 
is argued that there is evidence of a wider concept of humanity in international 
law, including human security and RtoP, the former of which will be explored 
chapter six and the case study, but ultimately the ICRC will remain outside of 
militaristic approaches to protection and assistance. Perhaps, if RtoP gains 
traction in the UN and the veto of resolutions authorising its use, for example 
in Syria, are put to bed, then denial of access of the ICRC might become a 
cause for RtoP, but currently the concept is not advanced enough for such 
developments.
212
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f) Conclusion to Chapter Five 
This chapter has shown that the concept of security has changed. Whilst State 
sovereignty, that is the Westphalian model of the international legal order, 
remains relevant, the type of threats to these States and the people living within 
them has expanded. Security discourse nowadays includes recognition that a 
government is a potential threat to its people. As such, the sovereignty as 
responsibility concept provided a turning point in the progressive inclusion of 
humanitarian concerns in a historically State-centric international legal order. It 
showed that States have a responsibility to their own people.  
The ICRC has always recognised the centrality of human beings and has built 
upon its historical experiences with soldiers, prisoners of war and the 
shipwrecked. It has been necessary for the ICRC to increase its protection and 
assistance activities in light of the protracted nature of conflicts, particularly 
NIACs. These types of conflicts create situations whereby the needs of the 
civilian population are ongoing and the threats to security include those to food, 
health and the economy. There are also threats to personal, community, and 
political and environmental security. To this end, ICRC protection and 
assistance roles have expanded to include economic security. 
The UNDP concept of human security, published twenty years ago in 1994, 
has undergone various studies and formulations. Human security itself does not 
have a legal framework, but it does now have an agreed definition. The 
ÔCommon Understanding ResolutionÕ provided an opportunity to make human 
security an underlying principle of international law. General Assembly 
consensus arguably made it a soft law, or perhaps evidence of opinio juris and 
State practice. However ÔCommon Understanding ResolutionÕ paragraph 4(h) 
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shows State sovereignty remains a limiting factor in the pursuit of human 
security. It is argued therefore that, for now, the publication and agreement on 
the ÔCommon UnderstandingÕ of human security marks the end of the 
progressive realisation of human security as law.  
Fortunately human security has links, in a human-centric sense, to existing 
legal frameworks including IHRL and IHL. Moreover it has links to 
development, as threats to security are recognised as needing more long terms 
solutions, in particular, economic growth. If human security is to have any real 
meaning for people on the ground, we have to look past State sovereignty and 
territorial integrity. We cannot do so in a legal vacuum otherwise human 
security is reduced to rhetoric only. To this end, it was shown that economic, 
social and cultural rights are increasingly relevant to analysis of the real life 
impact of human security. By drawing analogies between the different legal 
frameworks this part of the thesis has shown that the ICRC has the potential to 
be a legitimate actor in the establishment of human security, as its 
humanitarian protection and assistance activities overlap with human rights. 
Although, in terms of law, it might be beyond its mandate, which is the issue to 
be considered in chapter six and the case study.  
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6) CHAPTER SIX: QUALITATIVE ANALYSIS APPRAISING THE 
ICRCÕS ADHERENCE TO ITS MANDATE AND ÔHUMANITYÕ 
a) Introduction 
This thesis has shown that there is progression within the international legal 
order to a human-centric concept of security, that is inward looking, which 
allows international organisations to reach out to people within sovereign 
States. Whilst the ICRC has always had such an outlook, its changing role, 
beyond or overreaching strict interpretation of its protection and assistance 
mandate, is entering unchartered territory. This thesis introduced the economic 
security roles of the ICRC in chapter four and now turns to consider these 
newer roles of the ICRC in practical terms. What is the ICRC doing on the 
ground nowadays? Will States or NSAs with whom the ICRC has built a 
dialogue revoke their consent? This part of the thesis will use academic 
literature and interviews, with ICRC delegates in its Geneva based 
headquarters, to consider the protection and assistance roles of the ICRC and to 
what extent they depart from the Geneva Conventions I, II, III and IV 1949 and 
the Statutes of the ICRC.  
In an interview at the ICRC in Geneva this Author was told that the ICRC tries 
to avoid the perception that it is an organisation Ôstuck in a certain mandateÕ 
because its ultimate focus is to tend to Ôpeople facing challenges in their daily 
livesÕ.
1
 To this end, the interviewee stated, the ICRC will work to address this 
need, even if people say Ôthis is not your mandateÕ.
2
 The same interviewee 
admitted that it is necessary, Ônot to try to put every action of every 
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2
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organisation in a certain box because people who are living on the ground, they 
donÕt care about the box, they care about the problems and the way they will be 
able to feed their familiesÕ.
3
 The ICRC cannot turn away from victims and say, 
ÔIÕm sorry but youÕre not in the legal frame.Õ
4
 These statements are evidence 
that for ICRC delegates, human-centricity, perhaps even human security, is at 
the heart of their protection and assistance roles. For this Author, they are also 
evidence, or suggestions, that the ICRC has lost sight of its core functions, as 
discussed in chapter one. 
This chapter argues that as conflicts and situations of violence have changed, 
so too has the role of the ICRC. Human insecurity permeates societies 
emerging from conflict, resulting in lack of resources and threats to physical 
and economic security. It also considers whether it compromises its neutrality 
and independence to the extent that its value as a humanitarian actor is 
challenged. Can it benefit the people on the ground? Who is really advancing 
local populations security and sustainable peace? 
b) Assessing the Current Roles of the ICRC against its Mandate 
This chapter focuses on the protection and assistance activities of the ICRC, in 
particular, respect for the law; humanitarian diplomacy; the provision of food, 
health care, shelter and water; economic security and the prevention of armed 
conflicts. These topics are the focus of this qualitative analysis because they 
are the areas that interviewees talked about most and provide the most 
controversial and interesting areas of work. There is existing literature on the 
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more traditional roles of the ICRC, such as visiting prisoners of war and 
medical assistance on the battlefield.  
The methodology of the interviews was provided in the introduction. In 
summary, to contextualise this chapter, five interviews were undertaken with 
ICRC delegates based in Geneva, Switzerland. The recruitment of interviewees 
employed a snowball sampling technique, which allowed this Author to use 
one or two contacts to reach other interviewees. The sample size is small but 
the interviews provided sufficient information on the protection and assistance 
roles of the ICRC today. In addition, access to five delegates with experience 
in the field and a willingness to be interviewed for thesis research was a 
positive outcome.  
i) Building Respect for the Law and Humanitarian Diplomacy 
The ICRC Ôoffers its expertise and practical experience of conflicts to help 
governments meet their responsibilities by passing legislation, training the 
armed forces and the police and promoting international humanitarian law at 
universities and among young peopleÕ.
5
 It undertakes this role through its 
Advisory Service. The ICRCÕs humanitarian diplomacy: 
 
Comprises developing a network of close bilateral or multilateral, 
official or informal relations with the protagonists of armed conflicts 
and disturbances, and with any other State, non-State actor or 
influential agent, in order to foster heightened awareness of the plight 
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of victims of armed conflicts, support for the ICRCÕs humanitarian 
action and respect for humanitarian law. The ICRCÕs humanitarian 
diplomacy consists chiefly in making the voices of the victims of armed 
conflicts and disturbances heard, in negotiating humanitarian 
agreements with international or national players, in acting as a neutral 
intermediary between them and in helping to prepare and ensure respect 
for humanitarian law.
6
  
 
Another key role of the ICRC is to establish a dialogue with local people who 
were present in the State before and after the conflict. They know the root 
causes of the conflict and can see whether tensions still run high. They also 
know what actions could stop a conflict recurring. Security concerns differ 
from conflict to conflict and therefore local people can identify specific actions 
that will bring security and identify whether the focus should be on freedom 
from fear or freedom from want. This chapter shows that the significant benefit 
of ICRC involvement is that it is able to successfully reach individuals and 
local communities. It is argued that within wider literature on access to 
vulnerable populations the concept of local ownership lends itself to 
consideration of the protection and assistance work of the ICRC.  
Local ownership can be defined as a process where the solutions to a particular 
societyÔs needs are developed in concert with the people who are going to live 
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with, and uphold, these solutions in the long run.
7
 Accordingly, peace must be 
built simultaneously from the top-down, bottom-up and middle out.
8
 In 
situations following armed conflicts, local people develop their Ôown strategies 
to cope with the debilitating circumstances of post-war spaces; living life at the 
level of the ÒeverydayÓ, local people have shaped peace through cooperative 
activity and enterprising endeavours involving significant degrees of agency 
often overlooked by external peace buildersÕ.
9
 Moreover, Pouligny argues that: 
 
Whatever is done, on the ground, locally, on the streets and in the 
apartment blocks and villages, some form of regularised social 
interaction will begin to emerge, whether imposed or not. This is 
community, not as utopian or communitarian goal, but community in 
reality.
10
 
  
It is argued that Ôbottom-up approachesÕ, which engage in dialogue and 
engagement with individual community members, understand Ôidentity, ideas, 
[and] knowledgeÕ and can therefore deliver genuine human security.
11
 Local 
ownership can and should be context-specific, that is, Ôdetermined by and 
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tailored to the diversity of political, social, and economic factorsÕ.
12
 Oxfam 
reported, for example, that in Afghanistan Ôland and water cause disputes. As 
do family and tribal affiliations and with arms widely available the 
disagreements can easily escalate and flare into violenceÕ.
13
 Indeed, the issue of 
the availability of arms in post-conflict situations is regularly referred to as an 
issue perpetuating local insecurity.
14
 It is these context specific dilemmas that 
require local knowledge from international organisation and NGOs, in addition 
to local ownership to create sustainable peace. 
The local community incorporates Civil Society Organisations, such as trade 
unions; business associations; faith-based organisations; issue specific 
advocacy coalitions; and, other organisational forms and domestic actors. All 
of which are essential for the establishment of sustainable peace. The idea of 
ÔlocalÕ has many definitions, for Anderson and Olsen there is a distinction 
between insiders and outsiders. They define insiders as:  
 
Those vulnerable to the conflict, because they are from the area and 
living there, or people who in some other way must experience the 
conflict and live with its consequences personally, [É Outsiders are 
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those] who choose to become involved in a conflict [and who] have 
personally little to loseÕ.
15
 
 
Lederach argued that local people must not automatically be seen as the 
problem and the outsider as the answer.
16
 These distinctions are important 
when analysing the work of the ICRC, as it is important to note whether it 
engages with local people or civil society organisations. Is the ICRC able to 
facilitate local ownership? 
Before an intervention, therefore, all the international players, including the 
ICRC, need to ask themselves the following questions: In what way and to 
what extent the intervention help to achieve the objectives of peace and 
security? In what way will the conflict impact on the intervention? In what way 
will the intervention influence the conflict dynamics? Can external actors ever 
really understand the conflict and what it will take to build sustainable peace in 
that specific context? These questions are posed to recognise the dynamics 
between international actors and the local population. 
It is possible that on initial intervention outsiders could actually exacerbate 
local insecurity. When international actors enter States, often in their hundreds 
and thousands, they occupy space no longer available to local actors. They may 
also often have a detrimental effect on local economies, as they create, Ôlarge 
increases in salaries, prices in the stores, and house rents- impeding local 
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organizations from functioning properlyÕ.
17
 The international actors work away 
from their ÔnormalÕ life and enter into an environment, rife with prejudices and 
insecurity. In these circumstances international actors may fail to ascertain, let 
alone address, grievances and problems and therefore long-term security 
remains elusive.
18
 Can the ICRC overcome such limits to truly protect and 
assist local people? 
This is not to say that local ownership is a catchall solution, which would bring 
sustainable peace to every situation. The problem is that in some conflicts, for 
example Afghanistan, local actors, in this case the Taliban, have increasingly 
filled the void left by bureaucratic, duplicated and inefficient international 
efforts to build police, courts and institutions at the State level.
19
 The Taliban 
came in at the grassroots level and took over the functions of security, 
mediation, dispute resolution and community policing.
20
 Whilst doing so, they 
also brought the poppy to the Afghan farmer which fuels a narcotics trafficking 
infrastructure, which, in turn, dilapidates the security and economic progress of 
local Afghans.
21
 
It is argued that the emphasis should be on international actors to make 
themselves aware of and work with people on the ground, including political, 
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military, economic actors and members of the indigenous Ôcivil societyÕ.
22
 
However it is recognised that grass root stakeholders are often excluded from 
efforts to recover from conflict, as they are Ôconsulted only as a predetermined 
template for reform, often mere observers of the processÕ.
23
 This may be, in 
part, because of a lack of understanding of the situation by outsiders and an 
assumption that international intervention, in particular for the purposes of 
democratisation and the establishment of the rule of law, will ensure post-
conflict peace and security. The concern is that outsiders, in particular the UN, 
only reflect their own principles, interests, and priorities.
24
 The priorities of the 
local community are different from international actors. Pouligny argues that in 
rural villages and city neighbourhoods, Disarmament, Demobilisation and 
Reintegration, reintegration of former combatants into civil society and return 
and reintegration of displaced people and refugees are generally the top 
priorities in which local communities ask for empowerment but so far, with 
very few exceptions, this has not been put into practice.
25
 Furthermore, because 
they intervene in an unknown, often still highly insecure environment, 
outsiders tend to actually collaborate with other outsiders, in a largely closed 
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circle, partially isolated from the Ôreal worldÕ.
26
 Autesserre notes that 
international agencies tend to recruit staff on the basis of their technical 
expertise. There are many situations therefore when Ônewly hired staff 
members benefit, at best, from a few days briefing on the country. Most 
interveners therefore lack reliable information on current eventsÕ.
27
 With these 
tensions between international organisations and local actors in mind, it is 
argued again that a middle ground needs to be established.  
In light of this analysis, the chapter now turns to consider the interview data 
collected, as regards local ownership established by ICRC involvement. When 
asked about the issue of lack of local knowledge, the interviewees were keen to 
convey that ICRC delegates are well prepared before they are deployed to 
conflict areas. When pushed on this matter, however, it was admitted that, 
because the ICRC has been present for many years in some conflicts, in 
particular the DRC, then the training is rather brief as the assumption is that the 
ICRC delegate will understand the situation on the ground.
28
 It seems therefore, 
that the continuing presence of the ICRC on the ground is important to local 
people. However, the people working for the ICRC are not automatically 
experienced in the specific conflict to which they have been deployed. It is 
argued that this impacts on the ability of delegates to bring the best protection 
and assistance to people on the ground from their first day.
29
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If we return briefly to the analysis in chapter one, it is argued that the ICRC 
benefits from its relationship with other components of the IRCRCM. It is 
argued, in particular, that National Societies greatly benefit the local impact of 
ICRC protection and assistance work, due to their proximity to armed conflict 
and issues pertaining to human insecurity. The ICRC works with National 
Societies when re-establishing family links of people displaced during military 
operations. This can include Ôrepatriation, family reunification, and sometimes 
cross border family reunificationÕ.
30
 Interviewees frequently referred to the 
relationship between the ICRC and the National Societies, creating the 
impression formed that the National Societies are relied upon, or perhaps used, 
more frequently than ICRC website information suggests.
31
 One interviewee 
stated that the National Societies Ônetwork and number of volunteers scattered 
throughout the country is huge and allows to reach out a lot of familiesÉ when 
it comes to cross border issues [the ICRC] will engage the national societies on 
both sidesÕ.
32
 It also became apparent in an interview at the ICRC that the UN 
also engages with the National Societies of the Red Cross.
33
 The ICRC 
therefore interacts and works with communities and individuals on the ground 
to try and bring protection and assistance to those in need.  
The analysis so far brings us to the question of to what extent the ICRC 
approach to protection and assistance nowadays can actually contribute to 
human security. Interviewees at the ICRC recognised the potential for the 
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ICRC to contribute to human security.
34
 Specific examples included food 
security and physical security, as some of the protection activities can help to 
prevent people being attacked. The ICRC is Ôtrying to build an environment 
that is safer for the people. In that sense maybe itÕs something thatÕs at the 
junction of the conceptsÕ.
35
 The first thing the ICRC does when it arrives in an 
area is to Ôhave a discussion with the community to understand what is their 
perception of the problem isÕ.
36
 This is to ensure that projects are not wholly 
designed elsewhere, which is a mistake that the ICRC and others have made in 
the past.
37
 If an organisation is offering to help a community in an area 
suffering conflict or in the post-conflict stage then the community will say ÔyesÕ 
to everything.
38
 The ICRC has to think about the long-term sustainability of 
projects, for example, if it agrees with a community to restart agriculture in a 
volatile environment then you can be sure that the farmers will flee when 
fighting restarts.
39
  
The ICRC therefore has to engage with local people, but maintain perspective 
of the bigger picture. In some cases, for example, the local community will ask 
the ICRC to prioritise healthcare. This will require thinking about not only the 
building to provide primary healthcare but also the recruitment and salary of 
doctors and healthcare professionals, this requires a Ministry of Health and the 
                                                        
34
 INTERVIEW 001; INTERVIEW 002; INTERVIEW 003; INTERVIEW 004; INTERVIEW 
005. 
35
 INTERVIEW 002. 
36
 INTERVIEW 001. 
37
 INTERVIEW 001. 
38
 INTERVIEW 001. 
39
 INTERVIEW 001. 
232 
 
provision of healthcare plans for entire communities.
40
 This analysis leads to 
the question of whether the ICRC is demand led. From analysis of the 
interviews it is argued that the ICRC protection and assistance mandate is very 
much tied into the ÔneedsÕ of local communities, not just strict interpretation of 
the activities included in the Geneva Conventions I, II, III and IV 1949 and 
Statutes of the ICRC. The ICRC will develop projects in light of the specific 
situations on the ground. This Author argues that for traditional roles of the 
ICRC, such as visiting detainees and provision of medical assistance, and so on, 
the ICRC will embark on such activities by virtue of provisions contained in 
the Geneva Conventions I, II, III and IV 1949 and Statutes of the ICRC. It is 
argued that for more recent developments in its roles, such as economic 
security, the ICRC delegates are more flexible in their responses to the 
situation on the ground. Perhaps this is because the ICRC is embarking on a 
relatively new area of work, or perhaps this is because the ICRC recognises 
that local ownership is essential for projects to gain traction on the ground in 
fragile communities. The ICRC also engages with local communities to 
determine the needs within it.  
One interviewee was keen to emphasise the importance of including local 
populations in the economic security projects on the ground.
41
 The interviewee 
argued that a wholly top down approach includes so many stakeholders that the 
average people on the ground rarely feel the benefits; in some cases they donÕt 
even understand what is happening. The interviewee stated that Ôif there is not 
a sense of ownership within the community, then it is doomed to fail. I am 
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pretty sure about thatÕ.
42
 However, another interviewee explained that the 
EcoSec Unit is more of an aid to the assistance department more broadly and 
that its work is the first to scale down and withdraw from a situation.
43
 
Nevertheless, it is important, in this period of time, to help people to get their 
heads above the waterline, which is already good for the population.
44
 The 
intention of the ICRC is Ôto be as close as possible to the fieldÉ to get its own 
understanding of what is going onÕ.
45
 This is only possible if it retains the 
capacity, logistics and dialogue with all actors on the ground. These are 
essential to discover where needs are going unmet, in part, because other actors 
are unable to intervene. These issues affect where the ICRC work; it has 
purposely chosen, for example, not to be involved in Internally Displaced 
Person (IDP) camps because as soon as there are settlements close to urban 
settings there are a huge number of organisations willing to work there.
46
 
Moreover, it is pertinent to retain contact with groups in need as if the ICRC 
reaches a community and decides to engage in programmes then there are 
essential follow-up activities.
47
 Once again, therefore, it must be questioned 
whether the ICRC is demand led. 
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ii) Food, Health, Shelter and Water
48
 
Under Article 25 (1) UDHR Ôeveryone has the right to a standard of living 
adequate for the health and well-being of himself and of his family, including 
foodÕ. This is reasserted in Article 11(1) ICESCR which states that States Ôwill 
take appropriate steps to ensure the realization of this right, recognizing to this 
effect the essential importance of international co-operation based on free 
consentÕ. Article 18(2) Additional Protocol II states that: 
  
If the civilian population is suffering undue hardship owing to a lack of 
the supplies essential for its survival, such as foodstuffs and medical 
supplies, relief actions for the civilian population which are of an 
exclusively humanitarian and impartial nature and which are 
conducted without any adverse distinction shall be undertaken subject 
to the consent of the High Contracting Party concerned. 
  
Sivakumaran states that the Ôcustomary norm has been framed along different 
linesÕ, namely that Ô[t] he parties to the conflict must allow and facilitate rapid 
and unimpeded passage of humanitarian relief for civilians in need, which is 
impartial in character and conducted without any adverse distinction to their 
right of controlÕ.
49
  
The ÔHDR 1994Õ stated that: 
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Food security means that all people at all times have both physical and 
economic access to basic food. This requires not just enough food to 
go around, it requires that people have ready access to food- that they 
have an "entitlement" to food, by growing it for themselves, by buying 
it or by taking advantage of a public food distribution system.
50
 
 
The CESCR recognises that in the case of the right to food, the obligation 
is to Ôtake the necessary action to mitigate and alleviate hunger É even in 
times of natural or other disasters.Õ
51
 To this end, the minimum core that 
must be reached is that States must ensure their citizens are Ôfree from 
hunger, aiming to prevent starvationÕ.
52
 The right to water provides that 
priority should also be given to the water resources required to prevent 
starvation and disease, as well as water required to meet the core 
obligations of each of the Covenant rights.
53
  
Barber states that violations of the minimum core obligations as regards the 
right to food include Ôhijacking of food convoys, demands for extortion, the 
holding up in customs of food intended for distribution to the civilian 
population, or any other form of harassment or restriction imposed on 
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international agencies engaged in food or nutrition programmesÕ.
54
 For the 
ICRC, Ôfood security has to be considered primarily at the individual and 
household levels, since conflicts affect individuals and households before 
adversely affecting the whole countryÕ.
55
 In situations of food shortages, 
people will channel their resources into obtaining food and other essential 
items, including medicines, clothes and shelter. The ICRC provides support for 
these coping mechanisms. It continues to be involved in distribution of food 
and non-food relief, establishing public kitchens and setting up emergency 
water and environmental health facilities. These roles have expanded to include 
activities such as agricultural, veterinary and fishery programmes; general food 
distribution as a back up until the next harvest; small-scale credit programmes 
and Ôfood-and-cash-for-work programmesÕ.
56
 These activities will be explored 
further in chapter six and the case study, which examine the expanding roles of 
the ICRC, to include assistance projects that facilitate farming and other 
ongoing food projects. In Central African Republic, for example, Ôthanks to 
ICRC-provided disease-resistant cassava cuttings and financial support, 24 
farming groups (1982 people/ 389 households) in Birao and Zemio grew 
healthy cassava plants and supplied other farmers with disease-resistant 
cuttingsÕ.
57
 Moreover in the DRC, Ôsome 4200 farming households grew 
disease- resistant cassava and distributed the cuttings or provided seed to 7835 
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other households, thus varying their diet and at least doubling their 
productivityÕ.
58
 
Chapter one of this thesis briefly recalled the experiences of Henry Dunant in 
the aftermath of the Battle of Solferino, his experiences of the wounded 
soldiers inspired the establishment of the ICRC. Nowadays, provisions in the 
Geneva Conventions I, II, III and IV 1949 provide the mandate for the ICRC to 
be involved in the provision of health care to those in need.
59
 Health security is 
also recognised in the ÔHDR 1994Õ. Threats to health security include 
infectious diseases arising resulting from poor nutrition and an unsafe 
environment. These pose a greater risk to the poor, women and children. It is 
argued that Article 25 UDHR, as above, seeks to protect the right to health. It 
is also included in Article 12 ICESCR.
60
 A lack of available national healthcare 
facilities, especially primary care and mental health services is an issue for 
many post-conflict States.
61
 The ICRC is currently embarked upon a ÔHealth 
Care in DangerÕ project, which Ôis an ICRC-led project of the Red Cross and 
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Red Crescent Movement scheduled to run from 2012 to 2015 and aimed at 
improving the efficiency and delivery of effective and impartial health care in 
armed conflict and other emergenciesÕ.
62
 
iii) Economic Security  
The ICRC defines economic security programmes as Ôdesigned to ensure that 
households and communities have access to the services and resources required 
to meet their essential economic needs, as defined by their physical condition 
and social and cultural environmentÕ.
63
 In practice, this translates into three 
different types of intervention, relief, production and structural. Relief 
interventions are designed to protect lives and livelihoods by providing people 
in need with the goods and/or services essential for their survival when they 
can no longer obtain them through their own means. This includes access to 
food, such as ensuring adequacy and stability of access, availability of food, 
economic activities, household assets, market, food aid, cultural standards, 
nutritional status; access to essential household items, including the availability 
of essential household items, household assets and economic activities, 
material aid, climate, shelter conditions, clothing, living conditions, hygiene, 
water storage, cooking capacity and access to means of production, for 
example, seed, tools, availability of land, land tenure, job market, land 
cultivated, yield.  
Production interventions aim to protect or enhance a household or 
communityÕs asset base Ð its means of production Ð so that it can maintain or 
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recover its livelihood. This could mean increasing food production capacity, 
for example, by increasing the availability of land, access to means of 
production such as land, seed, tools or animals, seasons, harvest, animal health, 
livestock management, training, market and consumption of own product. It 
may also entail the ICRC improving processes and institutional capacity. This 
may include looking at the existence of services, type of service, quality of 
services, appropriateness of services, deployment capacity, political will and 
security. Finally, structural support, aims to improve processes and institutions 
that have a direct influence on a target populationÕs lives and livelihoods, such 
as agricultural or livestock services.
64
 
Economic security refers to an assured basic income, threats to which include 
unemployment, temporary work, precarious employment, self-employment, 
low and insecure income.
65
 The CESCR is concerned with unemployment 
levels in many Ôpost-conflictÕ States, including Croatia, Serbia and Montenegro, 
Cambodia and Rwanda.
66
 The inability to ensure economic security can also be 
linked to the need for education
67
 and Ôthe right to live somewhere in security, 
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peace and dignityÕ.
68
 Economic insecurity is therefore recognised as a threat to 
people. It is argued that sovereignty as responsibility and human rights 
guarantees, even Ôminimum coreÕ obligations, cannot ensure economic security. 
It is important therefore to look elsewhere to guarantee the human security of 
people on the ground, for example, to the ICRC. 
It is important to highlight the links between economic security and 
development, not least because each is beyond the scope of a strict 
interpretation of the ICRC mandate. The 1994 HDR crucially linked human 
security with development and stated that progress in one-area leads to 
progress in the other. This section does not delve into grandiose development 
or economic theories, but it provides an analysis of the ÔtriangleÕ of security, 
development and human rights. It is argued that economic security facilitates 
constructive relationships between people and can feed into other aspects of 
human security. The human rights described in relation to economic security 
have inherent links to development. The extent to which the ICRC can help to 
establish economic security is considered below. The analysis reflects upon the 
mandate of the ICRC in the Geneva Conventions I, II, III and IV 1949 and the 
Statutes of the ICRC and the potential conflicts in undertaking such activities 
could have with its fundamental principles. 
Human development is a process of widening the range of choices people have 
about the way they live their lives and the opportunities afforded to them. To 
this end, the Commission on Human Security argues that human security and 
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human development Ôlook out on shared goals but with different scopeÕ.
69
 
However a Ômore secure worldÕ is only possible if poor countries are given a 
real chance to develop. The ÔHigh-level Panel Report 2004Õ recognised that 
extreme poverty and infectious diseases, for example, threaten many people 
directly, but they also provide a fertile breeding-ground for other threats, 
including civil conflict.
70
 In the days following the publication of ÔIn Larger 
FreedomÕ, Kofi-Annan published an article in the Financial Times identifying 
what he saw as the crucial focus of the time as regards security, human rights 
and development. Annan argued that the UN founders knew that development 
could only occur within freedom and that political freedom is only available 
once people have a fair chance of reaching decent living standards. He also 
argued that the illustrious Ôlarger freedomÕ embraces freedom from war and 
violence and the realisation of your fundamental rights and dignity in law.
71
 To 
this end, human security recognises the conditions that preclude survival, the 
continuation of daily life and the dignity of human beings.
72
  
The traditional understanding of development was that economic growth, that 
is, increases in Gross National Product, was sufficient to benefit a population. 
Over time this assessment came to include socio-economic indicators, such as 
employment. The Organisation for Economic Co-operation and Development 
(OECD) recognised that a myriad of deficiencies preclude socio-economic 
                                                        
69
 Commission on Human Security, Human Security Now (UN Publications, New York 2003) 
10. 
70
 High Level Panel 2004 (n 17) viii. 
71
 Annan K, ÔAn Aspiration to a Larger FreedomÕ (Op ed, Financial Times, London, 21 March 
2005) <www.ft.com/cms/s/1/b5922726-996e-11d9-ae69-
00000e2511c8.html#axzz35abROfzw> accessed 24 June 2014. 
72
 Human Security Now (n 69) 10. 
242 
 
development including weak governance, bad policies, human rights abuses, 
conflicts, natural disasters and other external shocks. A number of factors 
compound socio-economic deficiencies, including the spread of HIV/ AIDS, 
the failure to address inequalities in income, education and access to healthcare, 
the inequalities between men and women and finally poverty all compound 
socio-economic deficiencies.
73
  
The progression to Ôhuman developmentÕ means that individuals are viewed as 
subjects, not just objects. Likewise, human security places ÔpeopleÕs well-being 
as the ultimate end goal and proposed that development was not for increasing 
capital but for advancing peoples choices, to give them freedomÕ.
74
 
Development is about more than income; itÕs about greater access to 
knowledge, better nutrition and health services, more secure livelihoods, 
security against crime and physical violence, satisfying leisure hours, political 
and cultural freedoms, the sense of participation in community activities, and 
ultimately, self-respect and dignity. All of which echoes the sentiments of 
human security, IHRL and IHL. For the UN, therefore, Ôthe real test, to a 
growing global population demanding a life of dignity, is the degree to which 
they are able to enjoy freedom from fear and want, without discriminationÕ.
75
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To this end, Ôdevelopment includes consideration of decent work, health care, 
adequate housing, a voice in public decisions, fair institutions of justice, and a 
sense of personal securityÕ.
76
  
Since 1949 the ICRC has developed its specific mandate to include action to 
ensure economic security, health, water and habitat, mine action, diplomacy 
and communication and puts them under the term ÔEarly RecoveryÕ.
77
 The 
official justification for these developments in its scope of action is Ôto meet 
the needs of people affected by armed conflict and other situations of 
violenceÕ.
78
 The Ôofficial lineÕ from the ICRC is that its work to Ôpromote 
economic security aims to ensure that households and communities affected by 
conflict or armed violence can meet essential needs and maintain or restore 
sustainable livelihoodsÕ.
79
 It relies on its Ôstatutory right of initiative and on its 
assessment of the level of organization of the armed groups involved, the scale 
of humanitarian impact, the support it can provide to National Societies and its 
own added valueÕ.
80
  
A decade ago the ICRC Director of Operations, Pierre Krhenbhl, recognised 
the need for the ICRC to work in the Ôfull spectrum of conflict situationsÕ and 
that it needed the Ôcapacity to sustain longer term commitments in chronic 
crises, early transitional phases or situations of violence which attract little or 
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no attentionÕ or are out of the spotlight.
81
 In this role: 
 
Its activities range from emergency distributions of food and essential 
household items to programmes for sustainable food production and 
micro-economic initiatives. Needs covered include food, shelter, 
access to health care and education. Economic security activities are 
closely linked to health, water and habitat programmes. All these 
activities come within the ICRCÕs global mission to protect victims of 
conflict.
82
 
  
The developing practice of the ICRC within economic security is explored in 
greater depth in chapter six and the case study. They utilise data gathered 
during interviews with ICRC delegates at the Geneva headquarters in Geneva. 
The interviews provide greater detail on the practical activities of the ICRC in 
such areas.  
The local impact of ICRC protection and assistance roles is discussed later in 
this chapter. The interviewee went on to state that ÔsometimesÉ the scarcity of 
resources will bring instability, and, of course, if you bring, at some point, food 
security, you will help building peace, I would say, as a secondary effectÕ.
83
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Another interviewee gave the example of ICRC work in Columbia: 
 
When the ICRC works with gang leaders, which are responsible for 
some neighbourhoods, the ICRC tries to get them to be more careful 
with their own inhabitants and the ICRC can have a dialogue on their 
responsibility as the local authority there. Sometimes the situation 
improves for the people and [the ICRC] priority remains to be there.
84
 
  
In answering the question, therefore, of to what extent the expansion of 
assistance into long-term projects has allowed the ICRC to contribute to the 
establishment of peace or human security, the interviewees framed their 
answers in the negative. Nevertheless, interviewees recognised that Ôprobably 
all activities allowing more stability will in one way or another have an effect 
on the peace processÉ but the aim of the ICRC is not to be involved in the 
peace process. We are working much more on the consequences of the conflict 
and their resolutionsÕ.
85
 Sometimes, for example, ICRC activities can have an 
impact on the reconciliation between communities, which can, in turn, stabilise 
the situation, in particular when there are insufficient means to live.
86
  
After an armed conflict, local communities are directly affected by loss of 
livelihoods and employment, as well as other socio-economic factors. As the 
Secretary-General noted in ÔWe the PeoplesÕ, Ôevery step taken towards 
reducing poverty and achieving broad-based economic growth is a step toward 
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conflict preventionÕ.
87
 Development requires the creation of an environment in 
which people can engage in ordinary activity, safely and professionally. If we 
look, for example, at recent conflicts, it is likely that schools were either used 
militarily or that children were unable or unwilling to attend school.
88
 This not 
only prevents children from advancing their education but also limits their 
learning of valuable life skills. In addition to the disruption of childrenÕs 
education, mass displacement is also a consequence of many armed conflicts. It 
can also lead to the marginalisation of entire communities but also impacts on 
post-conflict reconstruction as hundreds and thousands of people are displaced 
and most likely living in poverty. Unfortunately, all of these difficulties facing 
individuals, families and communities are compounded by the impact of 
conflicts on the environment, land, natural resources and access to safe and 
nutritious food and water. 
Human security is a key component in the vocabulary, thinking, and practice of 
international development; in fact, poverty, socio-economic inequality and 
violent conflict are closely linked.
89
 Indeed, Ôlack of economic growth and 
therefore economic opportunity is often one of the underlying causes of 
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conflictÕ.
90
 Finally, Ôthe economic impact of civil wars is massive and it has 
been borne disproportionately by the poorest countriesÕ.
91
  
It is argued that insecurity can be resolved by socio-economic activities.
92
 In its 
most obvious sense this entails employment generation and livelihoods for 
youth and demobilised former combatants. Socio-economic development can 
also include the development of social services (health, education, water and 
sanitation); rehabilitation of basic infrastructure; improving transportation, 
reconstruction of roads, bridges and railways; promoting environmental 
awareness; return and reintegration of displaced persons and refugees and 
transitional justice.
93 
In addition, it is important that communities reconcile. To 
this end, it is imperative that community dialogue is re-established or 
developed. Finally, it is necessary to provide psychological trauma counselling 
for war-affected groups.
94
 The latter is significant as people feel war long after 
it ends and ÔpeaceÕ has arrived. Socio-economic development should be placed 
within broader political contexts.
95
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Economic development can alleviate ethnic tensions, black markets for illicit 
products, and elite capture of natural resources, bringing warring groups 
together for trade; training ex-combatants for jobs so theyÕre less likely to 
instigate conflicts or promote economic alternatives to the production of coca 
or opium.
96
 Economic development can therefore be used to build relationships 
and trust between people, thus addressing the root causes of conflict. 
Once basic economic stabilisation has occurred and the focus should move 
onto the creation the conditions for sustained economic growth. The UNDP has 
a mandate to promote Ôsustainable human developmentÕ primarily through 
measures aimed at eradicating poverty.
97
 The idea of an integrated approach to 
peace building, whereby economic bodies like the World Bank and the 
International Monetary Fund (IMF) are included in the process, has pushed 
peace operations beyond militaristic peace operations.
98
 However, despite the 
possibilities for socio-economic recovery initiatives to build local security, 
peace building often forces peace builders to concentrate on the context of the 
conflict rather than on the issues, which divide the parties.
99
 Socio-economic 
development is therefore often limited to States embarking on mutually 
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beneficial economic and social development projects
100
 or to reaching 
Ôentrenched macroeconomic benchmarks for social progress at the global level 
that have been utilised since the founding of the UNÕ.
101
 It is argued that such 
grandiose visions for socio-economic development need not be the only efforts 
to establish socio-economic development. It is important for communities 
recovering from armed conflict to see real progress in the socio-economic 
development of their daily lives.  
In light of the foregoing discussion on the importance of socio-economic 
development, this section now turns to consider the contribution to such by the 
ICRC. In addition, in terms of socio-economic development, the ICRC affirms 
the importance of Ôearly recoveryÕ.
102
 This is the topic to which this chapter 
now turns. The phase known as Ôearly recoveryÕ describes the Ôgrey areaÕ 
between war and peace, before development activities fully begin and whilst 
the situation on the ground remains fragile. Early recovery sits on the conflict 
to post-conflict continuum or between emergency relief and development and 
it Ôencompasses the restoration of basic services, livelihoods, shelter, 
governance, security and rule of law, environment and social dimensions, 
including the reintegration of displaced populationsÕ.
103
 The UNDP stated that 
Ôearly recovery is the term used to describe the application of development 
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principles to humanitarian situationsÕ.
104
 To what extent, therefore, has ICRC 
protection and assistance progressed into early recovery? 
The ÔCluster Working Group on Early RecoveryÕ describes early recovery as: 
  
Humanitarian and development agencies working together on recovery 
as early as possible within the humanitarian phase - assessing, 
planning, mobilizing resources, implementing and monitoring 
activities; supporting spontaneous recovery initiatives of affected 
populations; supporting capacity of national actors to manage and 
implement the recovery process; influencing the way humanitarian 
assistance is provided to avoid dependencies; capitalizing on 
opportunities to reduce risk; and establishing strong foundations for 
recovery and sustainable development.
105
 
  
Collier argued that stagnant economies are likely to rely on primary 
commodities and post-conflict countries are likely to return to conflict within a 
year, the question therefore is whether economic recovery should come after 
relief operations or whether this just creates a culture of dependency.
106
 When 
the ICRC actively engages in a country, which has seen Ôpopulations largely 
affected with loss of livelihoodsÕ; it will deploy its EcoSec Unit, which comes 
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under the ÔassistanceÕ umbrella of ICRC activities.
107
 One interviewee stated 
that Ôonce the political situation stabilises a bit then [the ICRC] might think of 
other types of activitiesÉ usually EcoSec is the first department to 
withdrawÕ.
108
 To this end, it is argued that the ICRC early recovery operations 
are not intended to create a culture of dependency.  
For the ICRC, during the period termed Ôearly recoveryÕ, the Ôaim is to promote 
the resilience and self-sufficiency of affected people or communities, and to 
protect their dignity in a way that food or other emergency relief alone 
cannotÕ.
109
 Significantly the ÔICRC 2011-14 StrategyÕ shows that the heart of 
the ICRC mission remains the same, that is, protection and assistance of those 
in need.
 110
 However, the ICRC acknowledges its encroachment into the early 
recovery phase, which includes Ômedical, economic security, and water and 
habitatÕ. It will Ôprepare to withdraw once the entry strategies of development 
organizations have been clearly set out and followed by concrete actionsÕ.
111
 It 
is argued that each of these aspects of ICRC action extend the activities 
provided for it in the Geneva Conventions I, II, III 1949 and the Statutes of the 
ICRC. In addition, it should be recalled that under Article 81(1) Additional 
Protocol I, the ICRC may also Ôcarry out any other humanitarian activities in 
favour of these victims, subject to the consent of the Parties to the conflict 
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concernedÕ. Can economic security and early recovery be considered out Ôany 
other humanitarian activityÕ or do they go beyond humanitarianism into new 
activities entirely? 
The interview data shows that Ôit was not only a question of hit and run 
operations, even in situations of conflict [the ICRC] began to think about the 
long-term consequences, especially in situations where [it was] present for 
years and decadesÕ.
112
 There was a need to Ôinject more sustainabilityÕ and so: 
  
Sometimes [the ICRC] goes towards more development activities but 
itÕs at the borderline. [The ICRC] also continue to have some activities 
in post-conflict situations and when [it has] activities in non-conflict 
situations, like Òother situations of violenceÓ, sometimes, yes, itÕs at 
the borderline of development. [The ICRC has] these reflections 
regularly on where to draw the line. What are [its] limits in terms of 
competence?
113
  
 
It is argued, therefore, that the changing nature of armed conflicts, in particular 
their protracted nature, has pushed the ICRC to work for extended periods of 
time in States and to develop its protection and assistance roles to include more 
long-term activities. It cannot be known, for sure, to what extent the ICRC 
truly ÔreflectsÕ on where to draw the line. It appears that the humanitarian 
needs usurp the need to reconcile action with the activities contained in the 
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Geneva Conventions I, II, III and IV 1949 and Statutes of the ICRC. It was 
recognised by interviewees that this development of ICRC activities was 
enough to raise questions about its competences, but for the delegates of the 
ICRC, they are humanitarians.
114
 The situations in which their roles take place 
are therefore not strictly limited to armed conflict. Early recovery should help 
the population get back on its feet. Practical initiatives include Ôincreasing the 
availability of resources or distribution of seeds directly to the community, in 
order they can restart farming when they come back from displacementÕ
115
 and 
Ôworking with associations including basic help such as printing manuals to try 
and restart associations. Sometimes [the ICRC] organise fairs in very remote 
areas, where [it] brings sellers from different parts to increase the level of 
available goods in the community. [It is] now starting to think of other forms of 
support, more linked to emergencies, they can be vouchers/ cash transfers. 
Different ways of bringing, or trying to help communities cope, with the 
immediate effects of the conflictÕ.
116
 The last examples are part of longer-term 
strategies and show the expansion of ICRC activities into early recovery. 
During the interviews this Author asked the interviewees whether they 
considered the changes in the roles of the ICRC to be ÔprogressionÕ within the 
organisation, or rather, a move away from the armed conflict specific activities 
of the ICRC, as identified in the Geneva Conventions I, II, III and IV 1949 and 
Statutes of the ICRC. It was asked whether such changes are risky for the 
sustainability of the principles of the ICRC. The interviewees considered that 
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ÔneedsÕ were the relevant consideration to an assessment of appropriate action: 
one interviewee stated that ÔI donÕt see that thereÕs a risk as long as you target 
the right needs and then as long as you have identified the needs, the whole 
issue is how you address these needs and do you address the needs with a short 
term or long term solutionÕ.
117
  
The interviewees provided examples ongoing ICRC projects, which, unlike 
past protection and assistance activities, require more long-term thinking. The 
nature of armed conflict is constantly changing. Battlefields, soldiers and 
weapons have been replaced by cyber warfare, NIACs, non-state armed groups, 
sexual violence used as a weapon, and so on. Unlike in the traditional armed 
conflict paradigm, the ICRC cannot identify an immediate need, Ôfix itÕ and 
leave. Nowadays, conflicts are a long cycle of violence that can have times of 
armed conflict and times of near peace. In any situation, the consequences for 
the population are still extremely important, as they will face the same lack of 
services, usually associated with armed conflicts, and periods where the system 
collapses completely.  
Recovery from conflict takes a very long time. In some instances, protracted 
armed conflict can go on for years and decades. The ICRC is being forced to 
adapt its preparations to these needs and be as flexible as possible to address 
particular issues. In some areas, again, this will only be by feeding people, 
bringing medicine, operating on the wounded but in others, where the ICRC 
can engage with the local authorities, for example on primary healthcare, then 
it will develop a more long term strategy. For one interviewee, these kinds of 
developments by the ICRC are Ôprobably quite close to what the UN is doing 
                                                        
117
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[in peace building], I donÕt see that as incompatible. When you are working in 
conflict-affected areas, in countries like the DRC, the needs are so huge that 
there is space for all to workÕ.
118
 This response to questions about the more 
long-term projects, including economic projects, was par for the course during 
the interviews. It appears therefore that the humanitarian needs trump any real 
analysis of the legitimacy of action or whether it buys into broader concepts of 
peace and security. 
In conclusion, by engaging with economic security projects, the ICRC work 
bridges the nexus between security, development and human rights. To this end, 
the ICRC may increasingly step over the line, established in the Geneva 
Conventions I, II, III and IV 1949 and the Statutes of the ICRC, which keeps it 
as a neutral and independent actor. If the ICRC continues to develop its 
economic security activities, perhaps attracting funding from development 
donors rather than humanitarian donors, will it push States to deny access?
119
  
iv) Prevention of Conflict 
 ÔOwing to the constraints imposed by the principle of neutrality, the ICRC 
cannot play a role in political negotiations aimed at averting an imminent 
armed conflict, but it can on occasion make a significant contribution through 
preventive humanitarian diplomacy, its good offices and creative use of its role 
as a neutral intermediaryÕ.
120
 Moreover, the ICRC can Ôplay an important part 
in the prevention of renewed conflict, for by helping to establish conditions 
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conducive to reconciliation and social reconstruction it helps to consolidate 
peaceÕ and Ôcarry out vital work on a long-term basisÕ.
121
 It is argued that, in 
terms of human security, the prevention of future hostilities is closely linked to 
both Freedoms from Fear and Want.
122
 If armed conflict can be prevented it 
precludes people from suffering during and after conflict. Pragmatically it also 
saves the international community money and resources as it need not launch 
military intervention, provide emergency humanitarian relief or facilitate 
reconstruction after the conflict.
123
 Those who favour focusing on the 
underlying causes of conflicts argue that such crisis-related efforts often prove 
either too little or too late. Attempted earlier, however, diplomatic initiatives 
may be rebuffed by a government that does not see or will not acknowledge a 
looming problem, or that may itself be part of the problem. Thus, long-term 
preventive strategies are a necessary complement to short-term initiatives.
124
  
Prevention requires broad human security concerns to be dealt with. To this 
end, prevention requires relationship building, prejudice reduction, power 
sharing, socio-economic equality, and education. Preventive diplomacy 
including communication, negotiation and mediation, which is, establishing 
person-to-person interactions that focus on increasing understanding and 
functional cooperation between groups or States embroiled in destructive 
conflict.
125
 Prevention may be crisis oriented and endeavour to strengthen 
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political settlements and to address the cause of conflict. In order to prevent the 
violent escalation of crisis as early as possible and in order to achieve 
sustainable results, it has to cover all stages of the conflict cycle: crisis 
prevention, crisis intervention and post-conflict rehabilitation.
126 
Indeed the 
ÔstabilizationÕ imperative of peace building is to prevent relapse into violence 
and de-escalation, protection of civilians and promotion of political 
processes.
127
 It is argued that if local people are to recover from violence, even 
structural violence that has not yet led to massive civil unrest, then it is 
necessary to create a secure environment where resort to violence and 
destruction does not occur.
128
 The possibility of conflict must therefore be 
detected early. Truger suggests that detection could be undertaken using a 
Ôstandardised assessment matrixÕ, which would classify crisis situations and 
determine when to take preventative measures or intervene.
129
 However, it is 
argued that in order to prove effective, such a mechanism would need to take 
into account the specific circumstances and conditions.
130
 
In light of this analysis, does the ICRC contribute to the prevention of the 
recurrence of hostilities? The ICRC recognises that megatrends, such as 
climate change, natural disasters, environmental degradation, migration, 
pandemics, and rampant urbanisation, have lead to Ômore and new 
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manifestations of organized armed violence, many of which will lie below the 
threshold at which IHL starts to applyÕ.
131
 They include for example State 
repression or inter-community violence.
132
 ÔOrganised armed violenceÕ can 
include transnational organised crime, sudden onset crisis and State repression 
that may not amount to armed conflict.
133
 There has been Ôwidespread 
proliferation of weapons by mass migration from rural to urban settings, 
resulting in sprawling urban centreÕs in many developing countriesÕ.
134
 There is 
consequently a blurred distinction between political violence and criminality. 
Nevertheless, it is argued that the ICRCÕs voyage into such protection and 
assistance roles, that is, before IHL starts to apply, show its ability to venture 
into the realm of preventing the recurrence of hostilities. Its ability and 
willingness to engage in the prevention of hostilities is explored further in the 
next section, as it is argued that the advantage of ICRC protection and 
assistance activities overall is their ability to successfully reach individuals and 
local communities on the ground. 
It is argued that prevention of armed conflicts is inextricably linked to 
addressing the root causes of those conflicts. Broadly speaking, economic 
factors such as poverty and frustration of human needs; access to political and 
economic participation; resource and other environmental issues, such as food 
insecurity, can be causes of conflict. Human rights violations can also create 
                                                        
131
 ICRC Strategy 2011-14 (n 102) 4. 
132
 ibid 6. 
133
 ICRC, ÔOverview of Operations 2006Õ (ICRC, Geneva 2006) 2. 
134
 ibid. 
259 
 
conflict, in particular, denial of cultural and religious expression.
135
 Peck 
argues that these matters are best precluded and resolved in States that Ôprovide 
the greatest human security to their populationsÕ.
136
 In addition, local people 
require social and structural transformation during and after conflict to 
establish security. Social transformation looks at psychological, spiritual, social, 
economic, political and military changes. It is more than post-accord 
reconstruction.
137
 Lederach argues that Ôa sustainable transformative approach 
suggests that the key lies in the relationship of the involved parties, with all 
that term encompasses at the psychological, spiritual, social, economic, 
political and military levelsÕ.
138
 Human security is important in addressing the 
root causes of conflicts.  
This brief overview of the links between the root causes of conflict and human 
insecurity is expanded upon in the description of the ongoing conflict in the 
DRC, which forms the case study to this thesis.
139
 It is difficult to expand 
meaningfully on the root causes of conflict in the abstract. Later in this chapter, 
the interview data will also show that the ICRC can work to overcome the root 
causes of conflict by working alongside individuals and local communities.  
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c) Conclusion to Chapter Six 
The mandated activities of the ICRC are contained in the Geneva Conventions 
I, II, III and IV 1949 and Statutes of the ICRC but it has been shown that it has 
developed its role to other situations of violence and nowadays more long-term 
assistance roles. The ICRC has traditionally interpreted its role under the 
Common Article 3 and Articles 9, 9, 9 and 10 Geneva Conventions I, II, III and 
IV 1949 to include visiting detainees, administering the tracing and messaging 
service and providing healthcare to the wounded and sick soldiers during 
armed conflict. This thesis has questioned whether its incursion into human 
security type activities can also be considered lawful. This chapter has shown 
the connections between the current activities of the ICRC and human security. 
It is argued that, as these activities are not specifically identified in the articles 
listed above, the ICRC may be able to justify its activities under Article 81(1) 
Additional Protocol I 1977, which states that it may undertake Ôany other 
humanitarian activities in favour of these victims, subject to the consent of the 
Parties to the conflict concernedÕ. It is the latter part of this provision, which 
keeps this Author wondering about the sustainability of economic security 
activities. Even if economic security can be subsumed under Ôany other 
humanitarian activitiesÕ, surely consent will be revoked or denied if States see 
the ICRC as buying into politicised models of socio-economic development.  
These changes show recognition by the ICRC of the changing needs of the 
local people, in particular civilians, and the relevance of a broader 
understanding of humanity to its role. Firstly, the ICRC engages in practices, 
which can support or encourage peace, in particular economic security. 
Secondly, its local presence and ongoing work with National Societies and 
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local people can better facilitate human security than traditional top-down 
approaches, such as, State building activities assumed by the UN, which have 
been alluded to earlier in this chapter through consideration of peace building. 
This chapter considered the Cluster Working Group on Early Recovery 
definition of Ôearly recoveryÕ and it was stated that it would be returned to in 
the conclusion. In summary, the definition includes Ôassessing, planning, 
mobilizing resources, implementing and monitoring activities; supporting 
spontaneous recovery initiatives of affected populations; supporting capacity of 
national actors to manage and implement the recovery process; influencing the 
way humanitarian assistance is provided to avoid dependencies; capitalizing on 
opportunities to reduce risk; and establishing strong foundations for recovery 
and sustainable developmentÕ.
140
 It is argued that the ICRC responds to these 
elements by entering into a dialogue with National Societies and local 
communities when it is establishing projects for protection, assistance and 
economic security. It can also establish Ôspontaneous recovery initiativesÕ 
when it is led by demand on the ground. It supports national actors through its 
relationships with National Societies. It also works to avoid dependency by 
creating ongoing economic projects, which will be discussed in greater depth 
in the case study on the DRC. There are additional elements to socio-economic 
development, for example, development of social services (health, education, 
water and sanitation), which will also be discussed in the case study.  
In terms of the ICRC ability to facilitate local ownership, the results showed 
that the ICRC, overall, is more concerned with reaching the needs of victims of 
conflict and other situations of violence than strictly sticking to the Geneva 
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Conventions I, II, III and IV 1949 and Statutes of the ICRC description of their 
rights and duties. It is necessary to work with local people to determine which 
needs should be addressed and take priority. The first job for the ICRC on the 
ground is to meet with local communities and design with, not for, the needs of 
those people. The ICRC therefore recognises the advantages of a Ôbottom-up 
approachÕ, that is, local people understand the conflict, recognise escalating 
tensions and human insecurities and provide context to the situations. The 
interviews showed that the ICRC works alongside National Societies, which 
supports their local knowledge and continued presence. However, it was 
acknowledged that, for long-term projects, the support of the authorities in 
each area that the ICRC works is also essential. The success, or otherwise, of 
ICRC activities will be considered in the Case Study.  
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CASE STUDY: ACCOUNTS OF ICRC DELEGATES ON THE 
DEMOCRATIC REPUBLIC OF CONGO 
 
For decades, the people of the Congo have been tormented by the 
chaos of wars, conflicts and corruption. And whilst Congolese soil is 
exceptionally fertile and rich in raw materials such as copper, cobalt, 
gold, diamonds, coltan and oil, its people do not really reap the 
benefits. Indeed the vast majority live in abject poverty. In the east of 
the country, one of AfricaÕs bloodiest conflicts has claimed the lives of 
millions and the region remains in turmoil to this day. With looting, 
rape and murder commonplace, people have no option but to escape. 
As for the human rights situation, it is quite simply catastrophic.
1
 
 
a) Introduction 
The ICRC has been present in the DRC since 1978 and has continued to adapt 
its protection and assistance roles through phases of war, peace and everything 
in between. In terms of its mandate the DRC is a microcosm of the ICRC 
mandate from the Geneva Conventions I, II, III and IV 1949 and the Statutes 
IRCRCM. That is, the DRC is, in some parts, an example of shifting trends in 
ICRC practice generally, for example towards more long-term humanitarian 
projects, such as Health Care in Danger. On the other hand, the ICRC has 
adapted its mandate in the DRC to respond to the specific case of sexual 
violence and provide projects on the ground for victims of such. These projects 
will be considered in this chapter. In addition, the interviews were used to gain 
                                                        
1
 ÔBetween Frontlines: ICRC Delegates at WorkÕ (ICRC, DRC) 
<http://icrc.srf.ch/en/kongo#/introduction> accessed 22 July 2014. 
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qualitative data on the mandate and work of the ICRC in the DRC. This case 
study therefore provides a unique insight into the practice of the ICRC and its 
interpretation of its humanitarian mandate. The case study also, critically, 
considers the extent to which the work of the ICRC can be said to reflect a 
human security approach to humanity, as considered in chapter five. The case 
study also provides insight into a complicated situation, which provides an 
innumerable amount of humanitarian needs and protection issues. The case 
study builds on analysis in chapter six and is therefore heavily reliant on the 
interview data. It uses personal accounts of how the ICRC mandate is 
interpreted on the ground and what the mandate is from the Geneva 
Conventions I, II, III and IV 1949 and Statutes IRCRCM. It also highlights 
how ICRC activities might support broader understandings of humanity, such 
as the establishment of human security. It reflects the key themes that were 
identified in chapter six.  
In the DRC, the ICRC works to meet the emergency needs of those affected by 
armed conflict. The ICRC Annual Report 2013 identifies its role as:  
It meets the emergency needs of conflict- affected IDPs and residents, 
assists them in becoming self- sufficient and helps ensure that the 
wounded and sick receive adequate medical/surgical care, including 
psychological support. It visits detainees, helps restore contact between 
separated relatives, reunites children with their families and supports 
the Red Cross Society of the Democratic Republic of the CongoÕs 
265 
 
development. It also promotes knowledge of and respect for IHL and 
international human rights law among the authorities.
2
  
 
In 2009 the ICRC undertook research in eight countries, including the DRC, to 
Ôdevelop a better understanding of peopleÕs needs and expectations, to gather 
views and opinions, and to give a voice to those who had been adversely 
affected by armed conflict and other situations of armed conflictÕ.
3
 The 
research identified two Ôpriority actionsÕ that the respondents in the DRC 
wanted to communicate to the rest of the world: 
 
The international community should use its power to force the local 
and neighboring governments to find a peaceful settlement and despite 
the fact that the armed conflict has continued for so long, civilians still 
need the most basic assistance to help them survive and rebuild their 
lives.
4
 
 
This case study will examine, therefore, whether the humanitarian mission of 
the ICRC is having positive effects in communities and areas of the DRC, 
bringing stabilisation and human security to pockets of a country overwhelmed 
by conflict and insecurity. This case study focuses on the experiences of the 
                                                        
2
 ICRC, ÔAnnual Report 2013Õ < https://www.icrc.org/eng/assets/files/annual-report/icrc-
annual-report-2013.pdf> accessed 9 March 2015, 135-141. The 2013 Annual Report is the 
latest available at the time of writing. 
3
 ICRC, ÔDemocratic Republic of the Congo: Opinion Survey and In-depth Research, 2009Õ 
(Geneva, December 2009) 1. 
4
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people on the ground throughout these intrepid times by building on 
conclusions drawn in the preceding chapters of this thesis. To this end, this 
case study will test whether the role of the ICRC, in practice, goes beyond the 
roles prescribed in the Geneva Conventions I, II, III and IV 1949 and Statutes 
of the ICRC and whether there is evidence of the ICRC undertaking human 
security activities. The case study continues the analysis of interviews 
undertaken at the ICRC Headquarters, in Geneva, April 2014. 
b) The Congo Wars in Brief: 1994-2014 
This brief outline provides a timeline of major events in the DRC over the last 
twenty years. Its purpose is simply to provide context to the analysis the 
protection and assistance work of the ICRC in the region. There are excellent 
texts by Stearns and Autesserre that provide a more comprehensive overview 
of the conflicts.
5
  
The situation in the DRC is the Ôlargest conflict Africa has seen since 
independenceÕ.
6
 The First Congo War took place during the aftermath of the 
Rwandan genocide and ended with toppling of President Mobutu in May 
1997.
7
 Mobutu had seized power from Lumumba in 1965; just five years after 
the Congo became an independent State.
8
 In fact, Mobutu had been Chief-of-
                                                        
5
 Stearns JK, Dancing in the Glory of Monsters: The Collapse of the Congo and the Great War 
of Africa (PublicAffairs, New York 2011); Autesserre S, The Trouble with the Congo: Local 
Violence and the Failure of International Peacebuilding (Cambridge Studies in International 
Relations, Cambridge 2010). 
6
 Carayannis T, ÔThe Democratic Republic of the Congo, 1996-2012Õ in Boulden J (ed), 
Responding to Conflict in Africa: The United Nations and Regional Organisations (Palgrave 
Macmillan, Basingstoke 2013) 177. 
7
 Stearns (n 5) 153-62. 
8
 Kreijen G, State Failure, Sovereignty and Effectiveness: Legal Lessons from the 
Decolonisation of Sub-Saharan Africa (Developments in International Law) (Martinus Nijhoff 
Publishers, Leiden 2004) 74; Stearns (n 5) 61-64. 
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Staff to Prime Minister Lumumba. MobutuÕs rule lasted for thirty-two years, 
Ôduring which time the Republic of CongoÕs economic infrastructure was 
completely dismantled- at times literally being sold for scrap- gaining it an 
infamous repute for excessive corruptionÕ.
9
 Chapter five of the thesis 
considered the concept of sovereignty of responsibility and its connection to 
human security and RtoP. In the context of the DRC, the idea that leaders of 
States can no longer shun the outside world and use the territory for their own 
gains or use sovereignty as a shield against the acts committed against the 
people is critically important. The independence of the DRC in the 1960Õs did 
not protect the people from acts of brutality against them, which had been the 
situation under Belgian rule.
10
  
When the Tutsi-led Rwandan Patriotic Front (RPF), led by Paul Kagame, 
seized power in Rwanda in 1994, two million HutuÕs fled to the North and 
South KivuÕs, which are situated to the east of the DRC.
11
 The Congolese of 
Rwandan decent allied with the new Rwandan government.
12
 The groups of 
people who are indigenous to the DRC allied themselves into militias called 
Mai-Mai, eventually supporting defeated Rwandan Hutu rebels and the 
Congolese government.
13
 The decline and collapse of the Zairian/ Congolese 
State permitted the Hutu to continue their struggle against the RPF from Congo. 
During the Rwandan genocide and the period afterwards, the ICRC was 
                                                        
9
 Kreijen (n 8). 
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 Hochschild A, King Leopold's Ghost: A Story of Greed, Terror, and Heroism in Colonial 
Africa (Houghton Mifflin Harcourt, Boston 1999). 
11
 Arimatsu L, ÔThe Democratic Republic of the Congo 1993-2010Õ in Wilmshurst E (ed), 
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helping protect and assist displaced people and providing food aid. The ICRC 
also supported health facilities.
14
 The RPF responded to such attacks.
15
 The 
result of the violence in the region was that, in 1996, a regional coalition led by 
Angola, Uganda and Rwanda formed to overthrow Mobutu.
16
 In April 1997, 
the DRC saw the fall of Lubumbashi and Kikwit, and by May of the same year, 
Kinshasa fell.
17
 Following a failed attempt at peace talks, Laurent Kabila was 
sworn in as president on 16 May 1997 and, very quickly, Mobutu fled into 
exile.
18
  
Unfortunately for the Congolese people, the new president, Laurent Kabila, fell 
out with his Rwandan and Ugandan allies, which sparked the Second Congo 
War.
19
 The DRC, Angola, Namibia, Zimbabwe, Sudan and Chad fought 
against, Rwanda, Uganda and Burundi. There were also around thirty local 
militias involved in the war.
20
 This second conflict lasted until the ÔFinal Act of 
the Inter-Congolese Dialogue on 2 April 2003Õ.
21
 The process leading up to 
this Act was rather complex and is therefore discussed below.  
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(International Committee of the Red Cross, Geneva). 
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16
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During the Second Congo War, on the 10
th
 July 1999, the Lusaka Peace 
Accord aimed to bring a ceasefire to the DRC.
22
 It called for the immediate 
cessation of hostilities within twenty-four hours of its signing.
23
 This was to 
include an end to hostile action, including military movements and 
reinforcements and hostile propaganda,
 24
 disarmament of militia groups;
25
 and, 
exchange of hostages and prisoners of war.
26
 It also called for peacekeeping, 
peace enforcement and Security Council authorisation of coercive force to 
disarm various armed groups.
27
 Importantly, the Lusaka Peace Accord also 
stated that:  
 
The Parties shall allow immediate and unhindered access to the ICRC 
and Red Crescent for the purpose of arranging the release of prisoners 
of war and other persons detained as a result of the war as well as the 
recovery of the dead and the treatment of the wounded.
28
 
 
In anticipation of forming an interim government, the Lusaka Ceasefire 
Agreement called for an Ôall-inclusiveÕ process to produce a new political order 
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for the Congo; Ôall parties in the inter-Congolese political dialogue shall enjoy 
equal statusÕ.
29
 Unfortunately, the peace agreement failed and the armed 
conflict disintegrated into a myriad of privatised, socially and economically 
motivated, sub-conflicts.
30
 To give an idea of the complexity of the conflict of 
the DRC, in 1998 the conflict consisted of: Kabila (with some elements of the 
Forces Armees Congolaises (FAC)/ Armed Forces of Zimbabwe (ZDF)/ 
Angolan Armed Forces (FAA)/ Namibia (NDF), Chad (Arme Nationale 
Tchadienne (ANT) and Sudan against the military wing of the RCD, the Arme 
Nationale Congolaise (ANC), the MLC/ Arme de Libration du Congo (ALC), 
Rwandan Patriotic Army (RPA), Uganda PeopleÕs Defence Force (UPDF) and 
Forces Armes Burundaises (FAB). In May 1999 the RCD split into the pro-
Rwandan wing (RCD-Goma) and the pro-Ugandan wing (RCD-ML).
31
 In 
addition, Laurent-Desire Kabila was killed by his bodyguard in Kinshasa on 16 
January 2001, during the Second Congo War and his son, Joseph Kabila, took 
his place on 26 January of the same year.
32
 Shortly afterwards, Security 
Council Resolution 1341, of 22 February 2001, demanded that Ugandan and 
Rwandan forces and all other forces withdraw from the Congo.
33
 
This complicated timeline and multitude of actors is symptomatic of a shift in 
the nature of armed conflict away from traditional battlefield scenarios. The 
throng of States, armed groups, international organisations and individuals 
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involved in and affected by the conflict seems insurmountable by traditional 
peacekeeping or humanitarian activities. Chapter three of the thesis considered 
the shifting nature of conflict and concurred with Ruti TeitelÕs concept of 
ÔHumanityÕs LawÕ, in so far as, it shows that IHL, IHRL and international 
criminal law converge nowadays. The fluidity of war and peace; State armed 
forces, non-State armed groups and individual combatants; humanitarian aid, 
protection and assistance and so on is evidence that strict delineation of 
applicable armed conflicts is no longer possible. The DRC provides clear 
verification of the argument that conventional approaches to humanitarian 
protection and assistance would not be adequate to address the needs of 
civilians on the ground. The complexity of the situation in the DRC requires 
the ICRC to use its mandate in traditional and novel ways, the particulars of 
which are considered below. 
On the 15 October 2001, more than two years after the signing of the Lusaka 
Ceasefire Agreement, the Inter-Congolese Dialogue officially opened in Addis 
Ababa.
34
 The Dialogue was intended to allow for the liberation of the 
Congolese from external occupation and intervention. In December 2002 the 
Global and All-inclusive Agreement on Transition in the DRC was signed 
between the Government; (MLC); Rally for Congolese Dialogue (RCD); 
Political Opposition; Civil Society; factions of the RCD, including RCD-ML, 
RCD-N; and Mai-Mai.
35
 It called for the establishment of a transitional 
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government by the following summer. It reflected a deal between the principal 
warlords as to how they would share power at the governmental level during 
the twenty-four month transition period, at the end of which elections should 
be held.
36
 However, Ôfighting continued in the east involving the Mai-Mai, 
dissident factions of the RCD-Goma and the Democratic Forces for the 
Liberation of Rwanda (FDLR)Õ.
37
 The trouble in the North Eastern district of 
Ituri was threatening the process and in 2003 massacres in Ituri put the whole 
national peace process at risk.
38
 Nevertheless, the final session of the Inter-
Congolese Dialogue was held in Sun City on 1-2 April 2003, during which the 
Final Act was signed. It endorsed all agreements approved until then.
39
  
The period between 2003 and 2006 is considered to be the ÔTransitional 
PeriodÕ, that is, the period of transition to a democratic government. During 
2005-2006 the first Ôfree electionsÕ took place, which saw the election of 
Kabila.
40
 Presidential elections were then held in 2011, between Kabila and 
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Etienne Tshisekedi. They saw Kabila triumph over his opponent.
41
 Tshisekedi 
and international observers questioned KabilaÕs win.
42
 Moreover, the result of 
the 2011 election sparked renewed violence.
43
 
In the last couple of years, the composition of armed groups in the DRC has 
continually changed. The National Congress for the Defence of the People 
(CNDP), for example, were integrated into the Forces Armes de la 
Rpublique Dmocratique du Congo (FARDC).
44
 In addition, perhaps most 
significantly, a number of ex-CNDP soldiers formed the ÔMarch 23 Rebel 
MovementÕ (M23).
45
 Its activities sought to destabilise the region and have had 
a Ônegative impact on the deteriorating security and humanitarian situation in 
South Kivu and KatangaÕ.
46
 In addition, it committed Ôserious violations of 
IHL and abuses of human rightsÕ.
47
 In 2013 the UN Intervention Brigade 
against M23 was established Ôconsisting inter alia of three infantry battalions, 
one artillery and one Special force and Reconnaissance Company with 
headquarters in Goma, under direct command of the United Nations 
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Organization Stabilization Mission in the Democratic Republic of the Congo 
(MONUSCO) Force CommanderÕ.
48
 It has the Ôresponsibility of neutralizing 
armed groupsÕ and Ôthe objective of contributing to reducing the threat posed 
by armed groups to state authority and civilian security in eastern DRC and to 
make space for stabilization activitiesÕ.
49
 Its mandate comes to an end on 31 
March 2015.
50
 It is outside the scope of this thesis to consider UN involvement 
in the conflicts in the DRC, but, needless to say, this particular development 
speaks volumes about the severity of the situation on the ground in the DRC. 
Indeed, the local conditions, including the insecurity of vulnerable populations, 
continue to thwart outside attempts to bring peace and security to the region. 
Unfortunately, the FDLR, Mai-Mai and LordÕs Resistance Army continue to 
fight and commit atrocities against civilians and the humanitarian situation 
remains fraught.
51
 To this end, human insecurity continues to permeate the 
DRC.  
This brief ÔtimelineÕ of events in the DRC shows the ongoing nature of the 
conflict in the DRC. In addition, it shows that multiple actors and stakeholders 
are affected by and involved in the conflict and violence. This case study will 
now, in the context of the work of the ICRC, reflect on the conclusions drawn 
earlier in the thesis on the sovereignty as responsibility paradigm. It also builds 
on the analysis of humanity and human security, which, this thesis has shown, 
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are evidence that the humanisation of international law is embedded into the 
international legal order.  
c) The ICRC in the Democratic Republic of Congo 
The cycles of violence in the DRC makes any kind of sustainable project very 
difficult: 
 
The level of involvement of the authorities is so poor because they 
donÕt have means and then sometimes itÕs difficult to say, Ôoh they are 
all corruptÕ. You have to put your feet in their shoes and realise that 
when you donÕt have means, when the money is not there, when you 
have to run services without money and budget, it is very difficult to 
provide services for the community.
52
 
 
i) Traditional Roles: Dissemination, Detention and Health  
The first chapter of this thesis introduced a quote from Peter Maurer, President 
of the ICRC. He stated in 2012 that: 
  
The motivation behind our work has not changed since the final pages 
of Henry DunantÕs ground-breaking book ÒA Memory of SolferinoÓ. 
What changes, however, is how the organization adapts its response to 
difference patterns of conflict and different contexts.
53
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The interviews conducted with ICRC delegates, in Geneva in April 2014, 
reinforce such a proposition. The humanitarian activities currently being 
undertaken in the DRC are the broadest operations in terms of both protection 
and assistance.
54
 In a protracted armed conflict, where warring factions can 
change, it is crucial that the ICRC maintains its reputation as a neutral 
organisation.  
The key role of the ICRC, as guardian of the Geneva Conventions 1949, has 
always been the dissemination of IHL.
55
 Indeed, Ôin practice, armed opposition 
groups have frequently allowed the ICRC to disseminate international 
humanitarian law to civilians living in areas they controlledÕ.
56
 In the DRC, the 
ICRC has a sustained dialogue with the FARDC and armed groups operating at 
ground level. Critically, however, it also works with MONUSCO, which is 
considered to be a party to the conflict.
57
 This is, in part, because the UN Force 
Intervention Brigade under MONUSCO has a defensive mandate to carry out 
operations against active armed groups.
58
 
The ICRC continues to provide protection and assistance in other traditional 
areas of practice such as detention and healthcare. The Annual Report 2013 
states that: 
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Nine health centres serving some 83,000 people regularly benefited 
from drugs/medical supplies, staff training, monitoring of care, and 
infrastructure upgrades. At these facilities: destitute patients had their 
treatment costs covered; 2,768 patients were referred to secondary care; 
some 19,800 vaccinations were performed out of a total of over 82,400, 
of which 96% were for children, as part of ICRC-supported national 
immunization campaigns; and women received mosquito nets after 
learning about malaria prevention at antenatal-health consultations.
59
  
 
In the period January to May 2014, the ICRC estimates that it visited or helped 
17000 detainees in the DRC.
60
 This included the provision of medical and 
nutritional support, distribution of hygiene items, and the carrying out of 
renovation work in some facilities that helped improve living conditions.
61
 The 
ICRC also believes that Ôsome detainees are facing protection issues in terms 
of ill treatment and possibility of disappearance in detentionÕ.
62
 The ICRC, 
therefore, provides individual case follow-ups and also provides water, 
sanitation and health programmes in detention facilities in the DRC.
63
 It also 
works to establish nutritional programmes in detention facilities. The concern 
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for the ICRC is that budgets for food do not always actually reach the 
detainees.
64
 In terms of health, more broadly: 
 
The ICRC works to address the whole chain of care. When people are 
first wounded they need first aid and stabilisation and then they need to 
be referred to a medical facility. In some cases this leads to necessary 
referral to a secondary health facility where they can be treated and 
then some people might need rehabilitation and prosthetics. 
  
Moreover, the ICRC is supporting small-scale rehabilitation and orthopaedic 
centres in the Kivus.
65
 
It is clear, therefore, that some activities such as visiting detainees and 
providing healthcare are common to many operations but there are also 
projects specific to the DRC. Child protection, for example, is something 
specific to the DRC. This thesis has not specifically focused on the human 
insecurity of children during armed conflict but it is interesting and reassuring 
to note that the ICRC in the DRC gives children specific attention. The ICRC 
specifically tries to sensitise communities and armed groups in order to prevent 
recruitment, or re-recruitment of children into armed groups, which something 
not commonly found in other delegations. It is a pilot programme to try and 
address this specific vulnerability.
66
 Another protection role specific to the 
ICRC is that for the trauma of children recruited to the LordÕs Resistance Army, 
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which is restricted to one province of the DRC.
67
 It will come to an end at the 
end of this year at which point the ICRC intends to pass the programme to the 
community.
68
 This is significant as chapter six highlighted the importance, 
indeed necessity, of local ownership of humanitarian protection and assistance 
projects. The work of the ICRC for the protection and assistance of children 
appears to be in sync with this proposition. This case study provides a more 
specific analysis of local ownership below. 
Of course, no analysis of human security in the DRC could fail to consider 
sexual violence. For a time it seemed, from academics and the media, that 
sexual violence was the main problem to be solved in the DRC. Autesserre 
articulates why the world was so ready to give sexual violence prominence. 
Firstly, sexual violence carries an emotional impact for outsiders; secondly, 
victims are often tortured and subject to social stigma after the event; and 
finally, sexual violence continued after the 2006 election, which was evidence 
to the outside world that the DRC remained in conflict.
69
 This thesis does not 
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focus on sexual violence, as the impact of conflict on local populations reaches 
far beyond sexual violence. This is not meant to reduce the horror of sexual 
violence for its victims, but rather, to accept AutesserreÕ s contention that 
sexual violence cannot be the only narrative of the DRC conflicts. In fact, 
Autesserre highlights that Ôinternational focus has also led to unintentionally 
counterproductive results, namely discrimination against other vulnerable 
populations and, at times, an increase in the use of sexual abuse by 
combatantsÕ.
70
 Nevertheless, in addition to traditional protection and assistance 
activities, the ICRC has a specific focus in DRC on sexual violence, which is a 
relatively new activity for the ICRC.
71
 In these contexts, its psychosocial 
activities are probably more developed than in other situations.
72
 The ICRC 
takes both a physical and psychosocial approach to victims whilst documenting 
and approaching alleged perpetrators.
73
 This includes trying to establish a 
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dialogue with the perpetrators, whilst in no way having any involvement in the 
judicial process or prosecution at all.
74
  
The ICRC, as described in chapter one, must remain very remote from any 
kind of judicial activities, as it must not be perceived as documenting 
violations in order to feed prosecutions.
75
 One interviewee highlighted that in 
contexts like the DRC, where the ICC is very active, perpetrators of violence 
know which of their colleagues are already in The Hague. It is crucial, 
therefore, for the continuing work of the ICRC that the perpetrators of violence 
understand that the ICRC is not collaborating with the ICC.
76
 If suspicions 
were raised of such a situation then the dialogue that the ICRC has established 
on the ground would be ruined. This would have repercussions, not only from 
the perspective of dissemination of IHL to those involved in conflict, but also 
for the people relying on the protection and assistance of the ICRC. 
One interviewee described the ICRC support for sexual violence related 
counselling services.
77
 The ICRC aims to work with communities to provide 
additional support to existing programmes for victims of sexual violence.
78
 
This includes training counsellors to listen to women that have been attacked 
and also works to refer those women as quickly as possible to primary 
healthcare. The aim is for the women to be treated within the first seventy-two 
hours to prevent other medical issues. For the ICRC, the sexual violence 
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initiatives can also be linked to projects that address economic vulnerabilities. 
It might offer small donations to help women restore their livelihoods, for 
example. The interviewee who described this project was keen to emphasise 
that this is a new project for the ICRC and it cannot be said, to what extent, the 
results will be positive.
79
 The outcomes of the projects could potentially be 
investigated as a later research project. 
It is argued that although the ICRC is able to adapt its mandate to respond to 
the humanitarian needs of victims of armed conflicts, ultimately, local and 
national authorities must change the status quo. Sexual violence is a crime 
against humanity and, as was considered in chapter four, it can be punished 
through judicial mechanism. However, in the mean time, it is critical that the 
ICRC, as an invaluable humanitarian actor, is able to respond to the needs on 
the ground. The effectiveness of the ICRC action can be said to be in its utility 
for victims of sexual violence. The adaptation of its mandate to provide 
specific assistance to victims of sexual violence is an invaluable asset, having 
said that, sexual violence continues to be used as a weapon of war. To this end, 
the protection and assistance activities of the ICRC are having a positive 
impact in terms of the recovery of victims, in particular women, but the ICRC 
cannot prevent the recurrence of such offences of IHL. In terms of the concept 
of humanityÕs law, therefore, it is suggested that although in theory and in 
academic literature, there may be evidence of a shift in thinking, it is difficult 
to transpose such ideals onto the ground. In particular, it is very difficult to 
change the practices of the State and non-state armed groups in protracted and 
violent armed conflicts. For the ICRC, therefore, it is still responding to the 
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immediate affects of armed conflicts on the ground, it is just that the victims 
and types of conflict are changing.  
ii) Food Security and Water  
In 2013, the ICRC reported that in the DRC Ôover 1 million people had access 
to safe drinking water as a result of coordinated action by local water 
authorities, communities, the DRC Red Cross and the ICRC.Õ 
80
 In addition the 
ICRC provided food commodities to 253,295 beneficiaries.
81
 The ICRCÕs work 
on food security concerns mainly trying to bring food and non-food items to 
those who have been displaced.
82
 Military operations and activities of armed 
groups create situations where people are displaced for a short period of time. 
People living in rural communities may, for example, regularly flee into jungle 
areas to hide for a number of days before returning to their homes.
83
 The ICRC 
tries to address their immediate needs through donation of food or non-food 
items to last a few weeks.
84
 One interviewee estimated that the ICRC provides 
food to around 50000 families per year. This amounts to roughly 220000 
individuals, which is evidence of the Ôlogistical quagmireÕ and insecurity of the 
DRC.
85
 The interviewee stated that Ôit is quite remarkable that [the ICRC] 
manages to provide such an amount of food and non-food itemsÕ.
86
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The ICRC also works to reconnect or establish water supplies in the DRC. In 
urban areas like Goma and Bukavu, it is now rehabilitating the water network 
of the city with another organisation, Merlin, as it is a huge programme.
87
 The 
ICRC is working on the production sides, including pump stations, the lakes, 
and curation and sending to the network, which is curated by Merlin. It will do 
the same for Bukavu. The ICRC is also working on several other rural projects 
throughout the Kivus and Katanga, where it is rehabilitating smaller networks. 
The ICRC usually works within priority areas, defined of course, according to 
the conflict zones. Within these priority areas it looks at the needs of the 
populations and then tries as much as possible to apply a multi-disciplinary 
approach to address problems in a more holistic manner. ÔUsually you will 
never help people fully recover because the other problem being unaddressed 
will weigh a lot on the communityÕ.
88
  
The work of the ICRC to ensure food security and reconnect water supplies is 
an ongoing project. It is argued that these projects are logical expansions of the 
more traditional role of bringing food and water to wounded soldiers. It is 
argued that food security and clean, running water is necessary, not only during 
the conduct of hostilities, but it is also essential for the creation of broad human 
security and sustainable peace. The space constraints of this thesis have not 
permitted exploration of the specific effects of lack of resources on armed 
conflicts but it is important to note the importance of access to food and water 
to prevent recurrence of hostilities. In some cases, lack of food and water could 
be a root cause of the conflict. The ICRC provides help for those affected by 
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conflict to survive and become self-sufficient. Its efforts to improve healthcare 
and, as a related activity, provide access to water and decent sanitation are 
crucial to post-conflict recovery and the ability of local people to overcome the 
conflict. 
iii) Economic Security 
This thesis has shown that economic security is tied into both the establishment 
of human security and socio-economic development. Trefon has written on the 
economic insecurity of people in Kinshasa.  
 
Sacrifice is omnipresent in contemporary Kinshasa. The term here 
pertains to the hard reality of doing without. People do without food, 
they do without fuel wood, they do without primary health services 
and they do without safe drinking water. They also do without political 
participation, security, leisure or the ability to organize their time as 
they would like.
89
 
  
For the people living in Kinshasa economic security does not mean a secure, 
salaried job in the formal economy. The economic crisis and poverty is 
endemic and, as a consequence, the ability of people to establish or find 
economic security is incredibly difficult. It should be noted that much of the 
ICRCÕs work focuses on the East of the DRC, in particular, North and South 
Kivu and as such its economic security projects, when discussed in the 
interviews, are referring to the East. The abstract from Trefon provides context 
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to the type of economic insecurity faced in the DRC, which is somewhat 
different to economic insecurity in the UK, by example. 
Trefon argues that the generations born and raised during MobutuÕs ÔLe 
Mouvement Populaire de la Rvolution (MPR)Õ lack individual initiative 
because Mobutu claimed to be responsible for all ZaireanÕs from cradle to 
death.
90
 The overall feeling during this time was that Ôindividual interests 
supplant[ed] collective ones; corruption, theft, extortion, collusion, 
embezzlement, fraud, counterfeiting and prostitutionÕ were all means of 
survivalÕ.
91
 Moreover, massive nationalisation of large and small foreign 
owned companies launched a Ôfend for yourself cultureÕ.
92
 Alternative means 
of income included accosting boats on the Congo River and doing deals over 
the produce aboard, also known as ÔLes Mamans ManouvresÕ.
93
 Overall, 
during MobutuÕs reign, in the DRC, the foundations of a legitimate nation State 
were eroded by economic mismanagement. The people were: 
 
Left to live by their wits, residents developed parallel networks of 
interdependence and revenue generation, ranging from the ÔtaxÕ 
demanded at the police roadblock to the Ôlittle presentÕ made to a 
hungry official. Donors and humanitarian organisations played along 
with the intellectual fiction that was Zaire.
94
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These circumstances precluded the realisation of socio-economic development 
and economic security. In the DRC, the ICRC works to enable families 
affected by conflicts to meet their own basic needs.
95
 In 2013 this necessitated 
providing 78000 households with essential household items, food supplies to 
88200 people, 60400 received seeds to grow produce to feed them and earn a 
living, and 360 people received support to build fishponds and 150 people 
benefited from the Ôcash-for-workÕ project.
96
 From the perspective of the ICRC 
delegates, the situation in the DRC changes over time and from place to 
place.
97
 When situations are less violent communities might try to plant and 
grow food in the hope that the situation will remain stable until it is ready to 
harvest.
98
 In terms of distributing seeds or assisting with farming, Ôevery 
activity is based on a direct assessment of the needs of the people but also the 
environment and the perspectives of the people on the move who have been 
displaced for a long times and will probably remain displaced in a camp for a 
long timeÕ.
99
  
One interviewee identified that in the ÔEastern CongoÕ displacement is usually 
short term, as people spend 3-4 days in the bush and come back to see what the 
situation is like and determine whether they can return. 
100
 In such volatile and 
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changing environments it is difficult for the ICRC to establish the same kinds 
of activities that it can when people have been in a camp for months and it is 
likely that they will stay there for a long time afterwards.
101
 The interviews 
show that the ICRC has to be adaptable and be able to adjust to constantly 
changing situations.
102
 Finally, if we reflect on the arguments made for local 
ownership in chapter six, interviewees argued that the conflict in the DRC is 
not countrywide so responses by the ICRC have to be much contextualised and 
work at a very local level.
103
 The ICRC will work with local people by 
approaching a community, talking to individuals to understand the precise 
needs and then working on a response that includes as many people as possible 
because they are all affected by the same situation. 
When interviewees were asked further questions about economic assistance, 
they were keen to explain that the initiatives undertaken by the ICRC are on a 
very small scale.
104
 The ICRC works on giving a family the means to survive 
for the next three to six months.
105
 The ICRC, stated the interviewee, are not 
involved in large economic impact projects.
106
 To this end, the initial 
assessment undertaken by the ICRC will determine whether a particular 
community would benefit from agricultural support or whether the best the 
ICRC can do is provide food parcels.
107
 In the DRC, the ICRC also works with 
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very small projects with the Institute Internationale de Rochercher 
Monamique.
108
  
In terms of economic security, the ICRC also facilitates Micro-economic 
Initiatives (MEI) for farmers, which are Ôan income-generating programme that 
is implemented through a bottom-up approach, whereby each beneficiary is 
involved in identifying and designing the assistance to be receivedÕ.
109
 The 
specific example of an MEI provided during an interview was of a project 
whereby the ICRC helped to develop seeds resistant to diseases prevalent in 
the DRC.
110
 In the first year, the primary association of Congolese farmers 
affiliated to the project had a history of working together and luckily, in that 
year, the seeds grew well. In the second year, however, the farmers involved in 
the project were more opportunistic. The interviewee stated that the second 
group of farmers only wanted the economic incentives provided by the ICRC. 
They did not; therefore, repeat the growing of seeds the second year.
111
  
This problem was also seen with MEIs for women who were victims of sexual 
violence; many asked for money to start small shops or tailoring businesses, 
but the women who received the money really needed it for something else and 
the businesses were never started or closed very quickly. The ICRC could not 
provide constant financial support to the women and the MEIs failed.
112
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However, the interviewee argued that the ICRC is still keen to support ÔSocial 
Safety NetÕ type economic projects but in lessons learnt have determined that 
money should be provided in stages.
113
 As yet there are no new projects to 
report on but the ICRC and British Red Cross commence one such initiative 
collaboratively in June 2014.
114
  
The interviews identified that the ICRC might also utilise economic projects to 
bring communities together. It is argued that such projects can work towards 
not only human security but also the prevention of future recurrence of 
hostilities. In the Kivus, for example, for a period of two to three years, the 
ICRC ran vaccination and animal treatment programmes separately in two 
communities, one was predominantly made up of people of Rwandan heritage 
and the other Congolese. The aims for the ICRC, stated an interviewee, were to 
try and benefit the two communities and at the same time improve attitudes 
between communities.
115
  
Interviewees recognised that the ICRC has to take the security of local 
communities into account when making the assessments as to the kinds of 
support that can be made available.
116
 The ICRC will open a dialogue with 
armed groups and authorities in the region.
117
 In fact, one interviewee stated 
that Ôthe protection the ICRC can provide is more thanks to the contacts we can 
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have with the different parties [that is] high ranking military officers on both 
sidesÕ.
118
  
The establishment of a dialogue is always done in full transparency and the 
security of the beneficiaries is taken into account before providing assistance, 
as the ICRC does not want to exacerbate the problems on the ground.
119
 In 
terms of security, therefore, what is interesting is that the ICRC, in starting a 
dialogue with armed groups or those in authority, will not necessarily talk to 
them about the Geneva Conventions I, II, III and IV 1949 and their IHL 
obligations.
120
 The ICRC is more pragmatic and talks about the impact of the 
groupsÕ activities on the living situation of the people in an area.
121
 The ICRC 
will opt to use such humanitarian arguments when it is apparent that talking 
about breaching specific laws wonÕt make the group sensitive to the people 
around them.
122
  
In this regard, dissemination has taken on a more practical approach. The 
humanitarian goals of the ICRC take priority over the dissemination of specific 
provisions. Accordingly, the activities of the ICRC have evolved. If we think 
back to the conclusions earlier in this thesis that IHL and IHRL are 
increasingly intertwined, based, in particular, on their synonymous ÔhumanÕ 
core, it is logical that the ICRC can rely on discourse beyond strict 
dissemination of IHL. 
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An issue to keep in mind when considering the practicalities of the ICRC 
establishing a dialogue with key actors in the DRC is the sheer number of 
armed groups; the UN has recorded fifty-four armed groups in the Kivus. 
These armed groups are forming and reforming or gaining representation at the 
political level. The means employed by the UN to establish dialogue with these 
groups varies from one to the other.
123
 When they are in control of particular 
areas itÕs very easy to promote and then to advocate for those in authority to 
take responsibility to provide basic services, to ensure that people can get food 
and water and then the ICRC is able to engage in a dialogue.
124
 
Overall, therefore, the establishment of economic security in the DRC 
encounters a quandary of difficulties. The traditional protection and assistance 
models, such as dissemination, detention and healthcare, are coupled with 
economic support and initiatives to try and help people get back on their feet 
but still the majority of people in the DRC are on survival mode. For the ICRC, 
when people are on survival mode and there are high levels of corruption, lack 
of basic infrastructure and difficulties in sustaining ICRC action, then the 
initial aims of the ICRC have to be amended.
125
  
d) Conclusion to Case Study 
It is almost impossible for academic literature to provide an overview of the 
conflict in the DRC, or convey the horrors of such a protracted armed conflict. 
This case study has shown the changing role of the ICRC in the DRC, its 
potential in terms of the establishment of human security and sustainable peace, 
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and its relationship with the local population. The motivation behind the 
establishment of the ICRC, to protect and assist victims of armed conflicts 
continues to this day. The type of conflict seen in the DRC during its thirty-six 
year presence however is indicative of broader trends on the international stage 
towards protracted internal armed conflicts. This is very different from the 
situations anticipated by the ICRC following Solferino, the First World War 
and during the drafting of the Geneva Conventions I, II, III and IV 1949.  
This case study has shown that what was missed in the decolonisation process, 
a voice still missing in recovery from armed conflict today, is a local voice. A 
voice that is able to articulate what is needed on the ground to make life 
positive and secure. The interviews showed that for the delegates of the ICRC 
it is important, in fact essential, to build a dialogue with people on the ground. 
For the ICRC, when working with armed groups, it is also pertinent to explain 
the requirements of humanity under IHL or IHRL. Overall, the ICRC delegates 
will emphasise the humanitarian core of both legal frameworks. Pragmatically, 
therefore, it is about teaching the people involved in the conflict about their 
responsibilities towards those involved and not involved in conflict. The ICRC 
will, at the same time, work with local communities on projects to improve 
their daily lives. It is argued that creating projects with the involvement of 
local populations is the core strength of the ICRC. The ICRC can work from 
the bottom-up for the creation of human security. This can be seen in food 
projects, micro-economic initiatives, and the provision of health care for 
detainees and victims of sexual violence and, finally, sustained dialogue with 
those involved in the conflict. 
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In the DRC multiple non-State armed groups have authority over certain areas 
and the leaders of the DRC, even when supposedly democratically elected, 
have inflicted suffering on the civilians of the State and plundered the 
resources to preclude true economic development. Somehow the ICRC has, in 
practice, maintained a trusted presence since 1978 and has forged links with 
local actors and the National Society. Its proven record of confidentiality and 
neutrality in the DRC allowed it to build a dialogue and create context specific 
protection and assistance projects for the people of the DRC. Sometimes the 
ICRC utilises IHRL, or human rights more generally, to convey the 
humanitarian message; the implications of human rights for the ICRC are 
concluded fully in the final chapter conclusion.  
As was shown in chapter four, the security paradigm on the international stage 
has shifted. Whilst State sovereignty and territorial integrity remain, the 
ÔCommon Understanding ResolutionÕ shows that the international community 
has accepted human-centric security concerns. For the DRC, this progression 
to human-centric ideas is particularly interesting. Westphalian sovereignty is 
both external and internal sovereignty. If we recall from chapter four, external 
sovereignty Ôis about the relationship between States, as legal persons, whereas 
internal sovereignty is about the State and its relationship with NSAÕs within 
its territoryÕ.
126
 It is argued that although external sovereignty has become part 
of the DRC framework, internal sovereignty has never really been established 
in the DRC. Although the ÔStateÕ fulfils the Montevideo requirements and it is 
a member of the UN, it does not, in terms of security, provide the population 
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with human security. The people of the DRC have always faced the challenges 
recognised by the UNDP in 1994; in fact, the types of human insecurity in the 
DRC closely resemble those included in the broad Freedom from Want 
narrative of human security. To this end, political security, such as 
democratisation and the rule of law, championed by MONUC and MONUSCO 
will not bring true security to the population of the DRC.  
This case study has shown that the ICRC focus on food, water, health, sexual 
violence and economic insecurity reaches people at a local level. If the people 
relied on the realisation of human rights frameworks to establish the right to 
health or water and so on, it would be fruitless. There is not a ÔStateÕ to receive, 
adjudicate and provide remedies for human rights claims. Nor are there 
adequate resources to achieve even the minimum core of economic, social and 
cultural rights. To this end, this case study has suggested that the ICRC 
dialogue with the state, non-state armed groups and local communities using 
ÔhumanitarianÕ language and projects are valuable currency for the realisation 
of human security on the ground. In addition, the ICRCÕs economic security 
projects on the ground in the DRC aim to help victims of armed conflict, in 
particular at the local level. The ICRC cannot be involved in peace building, as 
to do so would compromise its neutrality and impartiality. However for people 
on the ground, reconciliation of different groups, economic stability of farming 
communities and improvements in health, sanitation and the availability of 
food all contribute to a more stable environment. That being said, this does not 
answer the question of whether these departures from the Geneva Conventions 
I, II, III and IV 1949 and Statutes of the ICRC are lawful? Can the ICRC argue 
ÔhumanitarianismÕ every time it undertakes an activity that is difficult to 
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reconcile with any wording of the Geneva Conventions? Does its small scale 
successes such as those shown in this case study preclude any real assessment 
of whether it can lawfully undertake these activities or projects? These issues 
are considered, taking into account all chapters of the thesis, in the final 
conclusion. 
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CONCLUSION 
Since the creation of the ICRC in 1863, the type of armed conflicts fought has 
changed. The current situation, as regards armed conflict, can be viewed in two 
ways. On the one hand, armed conflict continues, as the situations in the DRC, 
Syria and the Ukraine show. The nature of armed conflict, however, continues 
to change; the Ôfront lineÕ is a myriad of continually shifting lines, often 
spreading into areas populated by civilians. The gloom of war, therefore, 
continues to hang over States and the people within them. Moreover, the 
human cost of conflict increasingly affects those not taking part in hostilities. 
On the other hand, the significance of IHL continues to develop. It is designed 
to protect the people not directly participating in hostilities and limit the effects 
of armed conflicts. The drafting and ratification of the Geneva Conventions I, 
II, III and IV 1949 and Additional Protocols I and II and the drafting of the 
Customary Study on IHL are evidence of State acceptance of limitations on 
their actions during armed conflicts. In addition, it was shown in chapter three 
that other legal frameworks including IHRL apply during hostilities and echo 
the humanitarian core of the ICRC.  
The ICRC has continued to focus on its traditional mission whilst constantly 
adapting to new situations of armed conflict, new actors in those conflicts and 
the changing needs of the civilian population. The ICRC has worked to 
develop the law and its activities to reflect the humanitarian needs of people on 
the ground. The ICRC is well placed to understand the dynamics behind 
violence and why some actors choose to ignore IHL. The issue at hand in this 
thesis however was how far the ICRC can push its boundaries and remain true 
to the principles and purposes of the Geneva Conventions since 1864 and its 
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founding Committee of Five. To this end, this thesis has addressed the 
protection and assistance roles of the ICRC, both traditionally and currently. 
One of the purposes of this research was to consider what kind of international 
organisation the ICRC is, that is, whether it resembles an intergovernmental 
organisation with ILP, or, whether it is more closely akin to an NGO, like 
Amnesty International or Human Rights Watch. It was concluded that the 
ICRC is difficult to define in terms of its organisational ÔtypeÕ and should, as 
such, be considered sui generis. Nevertheless, it does possess ILP. The 
conclusion was reached by testing the law and practice of the ICRC against the 
Reparation for Injuries Advisory Opinion. The ICJ stated that: 
 
In the opinion of the Court, the Organization was intended to exercise 
and enjoy, and is in fact exercising and enjoying, functions and rights 
which can only be explained on the basis of the possession of a large 
measure of international personality and the capacity to operate upon 
an international planeÉ [It] could not carry out the intentions of its 
founders if it was devoid of international personality.
1
 
  
Chapter two showed that ICRC exhibits the objective test requirements for ILP 
as described in the Reparation for Injuries Advisory Opinion: that is associated 
by States, established by international agreement and possesses privileges and 
immunities on the international stage. Critically, the ICJ specifically stated that 
an organisation could possess a Ôlarge measureÕ of international personality. 
                                                        
1
 Reparation for Injuries Suffered in the Service of the United Nations, (Advisory Opinion) 
[1949] ICJ Rep 174, 179 (emphasis added). 
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This thesis has shown, therefore, that ILP should not be understood as a black 
and white determination.  
The ICRC exhibits elements of the objective test requirements. Private Swiss 
citizens created it, but its mandate is determined by the International 
Conference and international treaties, including the Geneva Conventions I, II, 
III and IV 1949, Additional Protocols I and II and the Statutes of the ICRC. It 
has also brought claims for compensation following the deaths of its delegates, 
but it is immune from being brought before international courts and tribunals to 
give evidence. Its autonomy and possession of rights and duties on the 
international stage set it apart from other humanitarian organisations. 
The structure of the ICRC, IRCRCM and the content of its mandate were 
examined in chapter one. The ICRC, the International Federation and the 189 
National Societies are the three components of the International Red Cross and 
Red Crescent Movement (Movement).
2
 Their mandates are found in details in 
their respective Statutes or Constitution and also, in the Statutes of the 
IRCRCM. The three components, along with all of the High Contracting 
parties to the Geneva Conventions meet every four years at the International 
Conference to debate major humanitarian challenges.
3
 The Conference is the 
supreme deliberative body for the Movement, as described in chapter one. In 
terms of its roles, under the Geneva Conventions the ICRC has the right to be 
active in International Armed Conflicts.
4
 The right of initiative, in terms of 
                                                        
2
 Chapter one. 
3
 International Conference <https://www.icrc.org/en/who-we-are/movement/international-
conference> accessed 15 March 2015. 
4
 Geneva Conventions I, II, III and IV 1949 arts 9, 9, 9, 10. 
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NIAC is different; the ICRC can ÔofferÕ its services.
5 
The basis of its presence 
in either case will be the Headquarters Agreement that is negotiated with the 
State.
6
 The Headquarters Agreements have minimum requirements, in 
particular the immunity of staff, which was discussed in chapter one. Finally, 
in addition to the international mandate and Headquarters Agreements, the 
ICRC also has a mission statement, which is inspired by the mandate and 
which stems from an ICRC 'Doctrine/Policy' that is adopted by the Assembly, 
its supreme governing entity. The Assembly is the only body that can amend 
and adopt 'Doctrine/Policy'.
7
  
The conclusions to chapters one and two, established the position of the ICRC 
as an organisation and ILP. This provided the building blocks for the thesis to 
consider the development of the activities of the ICRC. The International 
Conference provides States with the opportunity to develop the mandate of the 
ICRC, to this end; States continue to be involved in the overall direction of the 
ICRC. After such, the delegates at headquarters and in the field undertake the 
day-to-day work of the ICRC. This thesis showed that just because an entity is 
a legal person does not enable it to act outside its constitutional mandate. 
Likewise, just because an entity does not have ILP does not mean that it cannot 
respond to situations as it sees fit, for example, an NGO. The ICRC, therefore, 
has the capacity for autonomous development of its rights and duties. It is clear 
however that the purposes of the ICRC are not as extensive as the UN and, 
therefore, expansion of powers by the ICRC is more circumspect. The ICRC 
                                                        
5
 See Geneva Conventions I, II, III and IV 1949 common art 3; Additional Protocol art 18. 
6
 See analysis in chapter one. 
7
 --, ÔICRC Strategy 2015-2018: Adopted by the ICRC Assembly on 18 June 2014Õ 
https://www.icrc.org/fre/assets/files/publications/icrc-002-4203.pdf accessed 15 March 2015. 
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has been able to develop its legal framework and practice in response to 
changing nature of conflict and security paradigms. Nevertheless, the ICRC 
must remain true to its object and purposes, including its principles of 
humanity, neutrality, impartiality and independence. In addition, States must 
consent to the presence of the ICRC on their territory. This thesis has shown 
that the ICRC continues to balance its willingness and ability to provide 
humanitarian protection and assistance with the necessity of remaining true to 
the fundamental principles. The later parts of the thesis, which looked at the 
current protection and assistance roles of the ICRC, identified the challenges to 
the ICRCs reputation as a neutral actor, when it becomes part of more 
contentious activities. The overall conclusions to such will be examined later. 
Once the thesis had considered the ICRC, as an organisation and whether it 
possessed ILP, it sought to establish the relationship of the ICRC to other areas 
of international law and organisations. The normative development of the jus 
ad bellum and jus in bello, following the end of the Second World War, took 
two distinct paths. The UN, keen to Ônever againÕ witness a world war, sought 
to preclude the use of force on the international stage, except in specific and 
limited circumstances. The ICRC recognised that hostilities and armed 
conflicts would continue. The ICRC therefore pursued the development of 
legal frameworks to limit the suffering of people not involved in conflicts. 
Chapter three argued that these two distinct, both commendable, approaches to 
armed conflict were ultimately thwarted by not only the continuation of inter-
State conflicts but the increase in the types of conflict commonly seen today, 
that is, protracted NIACs. Nowadays people within States fight one another, 
not just other States, and the reasons for armed conflict no longer reflect the 
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concerns of the allies and other States in 1945, that is, predominantly territorial 
gain. Today, lack of access to resources, religious disputes, more localised land 
disputes and political ideological clashes perpetuate conflict and strife in many 
countries. This thesis recognises the importance, therefore, of the protection 
and assistance work provided by the ICRC in such fragile circumstances. 
Chapter three examined the normative development of different legal 
frameworks linked to armed conflict, including the jus ad bellum, jus in bello 
and human rights. Ruti TeitelÕs ÔHumanityÕs LawÕ echoes this Authors 
argument that there is an inherent humanisation of international law. This 
thesis built on existing literature, which shows the inherent links between IHL, 
IHRL and international criminal law. It examined how the concept of 
humanityÕs law can be reconciled with the mandate of the ICRC. It was shown 
that the strict delineation of the principle of humanity as something to be 
protected during armed conflict has expanded into other situations of violence. 
Critically it can no longer be restricted to the protection of humanity of those 
involved in the conflict.  
Chapter four added to the thesis, and existing literature, by presenting a 
doctrinal critique of the principles of humanity and neutrality and the 
limitations they place on the ICRC. Chapter four also highlighted the 
suggestions in chapter three that ÔhumanityÕs lawÕ is, in fact, in existence. 
Chapter four built on case law and academic literature, both historical and 
current, to present an overview of the development of the concepts of humanity 
and neutrality in terms of the ICRC mandate.  
Peter Maurer, President of the ICRC, recognised in 2012 Ôin situations where 
the government or international coalitions are unable to assert their control, the 
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ICRC must be able to reach vulnerable groups in an effective mannerÕ.
8
 The 
ICRC is, in fact, in a position to put people first. Despite the nature of conflict 
changing, State sovereignty and territorial integrity remain significant; this is 
something the thesis does not try to deny. However, what this thesis has shown 
is that the changing nature of conflict forced the ICRC, UN and international 
community to recognise the needs of people within States were part of the 
ÔsecurityÕ paradigm of armed conflict. Whereas, historically, the type of 
security linked to international armed conflict was primarily national security, 
which required military responses to aggression or intervention. Nowadays, the 
predominantly internal conflicts show that human security is of paramount 
importance, not only to States but the people, the civilians and victims, living 
within those States. The thesis showed therefore that the protection and 
assistance roles provided in the Geneva Conventions contain potential for the 
realisation of that human security.  
The Ôbig pictureÕ in this regard is that ultimately international law is shifting, it 
is moving away from resolute notions of sovereignty towards a model of 
sovereignty that incorporates human-centric norms, that is, sovereignty as 
responsibility. To this end, security can be measured not only by lack of 
military aggression, but also by security in the daily lives of the population. 
This includes food, economic, health, personal, political, community and 
environmental security. 
Chapters four and five, taken together, consider the ÔnarrowÕ or IHL 
understanding of humanity and, using human security and RtoP, show 
unequivocally that ÔhumanityÕ is subject to wider interpretation in the 
                                                        
8
 ibid. 
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international community than is provided for in the IRCRM Statutes. It showed 
that the ICRC definition of humanity is no longer reflective of human needs on 
the ground given the type of conflicts seen today and also it provided a 
reference point to show that the ICRC work is reflective of a wider concept of 
humanity. To this end, the analysis of human security and RtoP provided 
context to the argument that the ICRC is working beyond its mandate and to 
what this Author considers to be the peripheries of humanitarianism as it is 
more widely understood. The analysis of the principle of neutrality included an 
examination of the extent to which it limits the development of ÔhumanityÕ by 
the ICRC. The ICRC is more restricted than organisations than can be openly 
politically motivated. This works to its advantage when negotiating 
headquarters agreements and making contact with non-State armed groups. It 
was shown that the ICRC has adapted its practice on the ground to respond to 
broader humanitarian needs and that in doing so it may have expanded its 
definition of humanity, in line with key human-centric concepts that have 
emerged over the past two decades, including human security and RtoP. This 
thesis does not suggest that the ICRC is creating a new concept of humanity, 
rather that the definition of humanity, as provided for in the Statutes IRCRCM 
could be read very narrowly by the ICRC but the practice of the ICRC suggests 
that it is now defining ÔhumanityÕ more broadly. The extent to which is 
assessed against other concepts of ÔhumanityÕ in the wider international 
community, such as human security and RtoP. 
The definition of humanity provided in the Statutes IRCRCM states that Ôits 
purpose is to protect life and health and to ensure respect for the human beingÕ. 
If we take the mandate of the ICRC then its right to visit prisoners of war or 
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provide health care to wounded soldiers are clearly linked to this part of the 
principle of humanity. This thesis addressed whether ÔprotectionÕ and 
ÔassistanceÕ have had to adapt to new types of conflict and broader 
humanitarian concerns.  
This thesis showed that the concept of human security is reflective of a 
normative shift on the international stage whereby States, including within the 
UN and other groups, have recognized the central role that ÔhumanityÕ has 
during and after armed conflict. It is argued that the principle of humanity, 
once restricted to IHL and Red Cross work, now permeates the international 
stage and is reflected in the concept of human security. It is argued that the 
threats to security contained in the concept of Human Security, as created by 
the UNDP and now contained in the ÔCommon Understanding ResolutionÕ, 
more aptly identify the corpus of humanitarian concerns facing individuals and 
communities nowadays, given the changed nature of conflict.  
This thesis identified how the international community has moved on from the 
binary distinction between war and peace, institutionalized by the UN and 
ICRC at the end of the Second World War, to adopt a concept, which, at its 
centre, reflects the principle of humanity. Human security is a human-centric 
reconceptualisation of traditional public international law principles, including 
state sovereignty and non-intervention. Its adoption at the General Assembly 
shows that the international community, at large, now recognizes the 
importance of seeing human beings as a central concern.  
It is argued that the ICRC is edging into a Ôhuman securityÕ interpretation of its 
mandate. The ICRC works Ôin other situations of violenceÕ, it undertakes long-
term projects which continue beyond the cessation of hostilities, and it has 
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clear links to Economic Security. The specifics of which were explored in 
chapter five and the case study and will be concluded below. 
In terms of the mandate of the ICRC, these chapters considered at the reality on 
the ground in terms of humanitarian assistance and initiative. The thesis shows 
that in terms of Ôhumanitarian initiativeÕ the ICRC may be responding to the 
ÔneedsÕ of the people on the ground but it is walking a fine line in terms of its 
neutrality. It is this aspect of its mandate which is most likely to see consent 
revoked by States. The conclusions to chapter five therefore drew on the 
principles discussed throughout the thesis, the question of the usurpation of its 
mandate and whether there might be consequences for the ICRC, reflecting on 
analysis on chapter two.  
The crux of the thesis is that the ICRC is expanding its activities on the 
international stage and legally speaking it takes its powers from the Geneva 
Conventions and the Statutes of the ICRC. There is a small provision in 
Common Article 3, which acknowledged the potential utility of the ICRC in 
NIAC. At the time that they conventions were drafted it wasnÕt expected that 
this article would have much use as conflicts until the end of the Second World 
War were predominantly international. To this end, the ICRC draws its rights 
and duties on the international stage from articles 9, 9, 9 and 10 Geneva 
Conventions I, II, III and IV 1949. It has traditionally interpreted its protection 
and assistance mandates from such to include the right to visit detainees, 
administer the central tracing and messaging service and providing medical 
assistance to the sick and wounded. Under Additional Protocol I it Ômay also 
carry out any other humanitarian activities in favour of these victims, subject 
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to the consent of the Parties to the conflict concernedÕ.
9
 Increasingly, however, 
its mandate and its practice have come to involve newer activities, such as 
economic security. Legally speaking therefore the ICRC can attempt to justify 
the expansion of its activities to include economic security by subsuming them 
under Ôany other humanitarian activitiesÕ provided for in Additional Protocol I, 
which only applies during international armed conflicts. This is difficult to 
reconcile with its current roles, as so many conflicts are now NIACs. Thus, 
even if it can explain its activities under Ôany other humanitarian activityÕ, this 
thesis has shown that there may come a time when it has encroached so far into 
long-term projects which do not appear, to States, to be within the mandate 
provided in the Geneva Conventions or Statutes IRCRCM. If and when this 
happens States are likely to revoke their consent for the presence of the ICRC 
or they will deny it access in the first instance. In the latter scenario, its 
traditional roles and activities will also be stopped. The argument is, overall, 
that the ICRC has many legal provisions from which it can explain its practice, 
and some were drafted rather broadly. All of which States had to consent to, 
but this does not mean that States have to consent to every activity of the ICRC 
on their territory. States may consent to laws at the International Conference 
but this does not bind them to consent to everything that the ICRC does within 
its territory. 
This thesis argued that human security and RtoP have attracted the most 
attention within the sovereignty as responsibility paradigm. The thesis explored 
both approaches and considers them to exist on a spectrum. Human security 
encompasses broad security concerns for the civilian population, including 
                                                        
9
 Emphasis added. 
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food, economic, health, personal, political, community and environmental 
security, whereas RtoP, following its final ÔdefinitionÕ in the ÔOutcome 
Document 2005Õ, concerns just four core crimes and allows military 
intervention as a response to their committal. Sovereigns have responsibility 
for the creation of all aspects of human security, but under RtoP, so long as the 
sovereign does not commit or allow the committal of the four core crimes 
within State borders, then it has fulfilled its obligations. In terms of the ICRC 
the thesis concludes that it has the potential to help the realisation of human 
security but its principles preclude its involvement in RtoP. 
The ÔCommon UnderstandingÕ of human security is contained in General 
Assembly resolution A/68/685.
10
 It states that: 
 
Governments retain the primary role and responsibility for ensuring 
the survival, livelihood and dignity of their citizens. The role of the 
international community is to complement and provide the necessary 
support to Governments, upon their request, so as to strengthen their 
capacity to respond to current and emerging threats.
11
 
  
In addition: 
 
Human security must be implemented with full respect for the 
purposes and principles enshrined in the Charter of the United Nations, 
                                                        
10
 Report of the Secretary General, ÔFollow-up to General Assembly Resolution 66/290 on 
Human SecurityÕ (23 December 2012) UN Doc A/68/685 para 4. 
11
 ibid para 4(g). 
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including full respect for the sovereignty of States, territorial integrity 
and non-interference in matters that are essentially within the domestic 
jurisdiction of States. Human security does not entail additional legal 
obligations on the part of States.
12
 
  
This thesis has shown that, in terms of the final sentence, human security is 
inextricably linked to IHL and IHRL. Indeed this thesis has shown, however, 
that IHRL obligations, in particular those contained in ICESCR, could 
contribute to the realisation of human security.  
The question remaining was how the establishment of human security could be 
judged, is it the presence of peace? Wealth? Democracy? Healthcare? 
Education? Chapter four, therefore, considered the overlaps between human 
security, humanitarian protection and assistance, and IHRL. These overlaps are 
evidence of human-centric norms in the international legal order. To this end, it 
was shown that the ICRC could potentially utilise its humanitarian role to 
realise the human security needs of the population of an armed conflict. The 
synergy between these legal frameworks is evidence of the broader human-
centric progress of the international legal order.  
Chapter six of the thesis focused on the extent to which humanity informs the 
current practice of the ICRC. The UN and the ICRC, by their establishing 
Charter and Covenants, are intended to exist and function in two distinct 
realms, war and peace, but in modern day conflicts this dichotomy is no longer 
appropriate. The line between war and peace has become increasingly blurred. 
                                                        
12
 ibid para 4(h). 
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Chapter six examined whether the ICRC protection and assistance roles are 
usurping its mandate. The ICRC acknowledges that Ôin many situations, 
conflicts have become entrenched, forcing assistance work to cover the longer 
term, to meet needs that are at once urgent and recurrent, or even chronicÕ.
13
 
The international response to current conflicts has been termed the Ônew 
humanitarianismÕ as humanitarianism has expanded to include human rights, 
provision of medical aid, economic development, promotion of democracy, 
and even building responsible stateÕ.
14
 The current roles of the ICRC include 
protecting civilians; visiting detainees; reuniting families; ensuring access to 
medical care, water, food, and essential household items; and running 
programmes for sustainable food production and micro-economic initiatives.
15
  
Chapter six and the case study of the thesis also considered whether, if the 
ICRC continued to work beyond a strict understanding of its humanitarian 
mandate, would it affect the willingness of States to allow the ICRC to enter? 
At the moment, the ICRC relies on its reputation of neutrality and 
independence and promises of confidentiality to ensure access to fulfil its 
protection and assistance roles. Under paragraph 4(2) Statutes of the ICRC Ôthe 
ICRC may take any humanitarian initiative which comes within its role as a 
specifically neutral and independent institution and intermediary, and may 
                                                        
13
 ÔICRC Assistance Policy (Adopted by the Assembly of the International Committee of the 
Red Cross on 29 April 2004) Public VersionÕ (ICRC) 677 
<www.icrc.org/eng/assets/files/other/irrc_855_policy_ang.pdf> accessed 28 July 2014. 
14
 Duffield M, Macrae J and Curtis D, ÔEditorial: Politics and Humanitarian AidÕ (2001) 25(4) 
Distasters 269; Barnett M, ÔHumanitarianism TransformedÕ (2005) 3(4) Perspectives on 
Politics 723 in Abiew FK, ÔHumanitarian Action under Fire: Reflections on the Role of NGOs 
in Conflict and Post-Conflict SituationsÕ (2012) 19(2) Intl Peacekeeping 203, 213. 
15
 Ki-Moon B, ÔThe ICRC and the Changing Humanitarian LandscapeÕ (2012) 94 IRRC 1251, 
1252. 
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consider any question requiring examination by such an institutionÕ.
16
 This 
broad power of initiative is also found in the Statutes IRCRCM.
17
 Chapter one 
argued that this right to humanitarian initiative is intentionally flexible, but it is 
limited by its principles. The thesis reflected on whether the ICRCÕs work in 
human security areas compromises Ôits role as a specifically neutral and 
independent institutionÕ. 
Traditionally the role of the ICRC ended with the end of the conflict, but 
nowadays the ICRC stays longer. The ICRCÕs principles of neutrality, 
independence and consent preclude it from engaging with politicised activities. 
The ICRC is, however, able to command the respect of States whilst utilising 
its proximity and National Societies to reach the people on the ground. This 
thesis explored, therefore, to what extent the ICRC can contribute to human 
security. It also considered whether within its expanding protection and 
assistance role, the ICRC could provide a localised method to develop human 
security on the ground for the victims of armed conflict, in particular, 
protracted armed conflict. 
When the ICRC can get access to vulnerable groups who are out of reach of 
other organisations, whether because they are already present in an area at the 
outbreak of conflict or serious violence, then they might engage in basic 
humanitarian roles, such as feeding people. The problem for the ICRC is that if 
a particular community is linked to the current government then it might look 
like they are not being impartial. For the ICRC, potentially, the concern is not 
usurpation of their mandate by expanding their powers too far, but rather the 
                                                        
16
 Emphasis added. 
17
 Statutes of the IRCRCM art 5(2)(d) and 5(3); Statutes of the ICRC art 4(2).  
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risks posed by looking partial and too closely linked to the government. The 
ICRC, in these instances, continues to walk a fine line between assisting those 
in need and compromising its reputation.  
The interviews conducted in Geneva were essential to the analysis of the ICRC 
present roles and its economic security roles. The conclusions drawn up to the 
point of interviewing were abstract theories based on laws, academic literature 
and theories behind human security. It was imperative, therefore, to test them 
with the people who work on the ground and to ask what they see their role as 
being. The interviews were undertaken during the third year of the research. 
They were useful as a means to test theories about the mandate of the ICRC 
and how it is interpreted on the ground. The interviews provided unique insight 
into the inner workings of the ICRC. The current literature on the ICRC is 
often drafted by ICRC delegates or is available in the IRRC. In terms of 
understanding and critiquing the mandate of the ICRC it proved useful to ask 
delegates how they interpret it on the ground. In addition, the interviews were a 
unique and invaluable opportunity to gather first hand knowledge of the 
situation on the ground of the DRC. The utility of this case study was 
examined in the introduction and the case study. The number of interviewees 
was five and much of the used data was provided in the INTERVIEW 001. The 
interviewee was particularly forthcoming and willing to share experiences from 
the field. The other interviewees contributed useful qualitative data and 
informed this AuthorÕs understanding and argument. All of the interviews were 
transcribed and common themes and arguments were extrapolated to assist in 
the structuring of chapter five and the case study. The use of interview data 
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ensured that this thesis contributes an original piece of research to existing 
literature on the ICRC. 
The interviews showed that the ICRC does not, in its protection and assistance 
roles, try to substitute the activities that governments traditionally take care of. 
The ICRC will try, first and foremost, to remind authorities of their 
responsibilities to the people in a State or their region of control. This can 
include reminding authorities about provision of food and health care. The 
intervention of the ICRC into the provision of such services begins when the 
authorities are no longer in a position to provide them. The ICRC will then 
have to decide if it has the capacity to intervene and provide those services. It 
must, therefore, maintain a dialogue with local communities and parties to the 
conflict. This dialogue can help in maintaining the view of the ICRC as neutral 
and impartial.  
For the ICRC perhaps the most telling statement came from an interview 
conducted in April 2014. An ICRC delegate stated that: 
  
We have to be very humble. I am always suspicious of those who 
believe that what they are doing is perfect and they have reached all 
the beneficiaries. And I would say that the level of difficulties that you 
can reach on the ground is incredible and itÕs remarkable that you can 
move on and you can acquire certain expertise that will help you to, or 
at least you can learn from past mistakes, which is always what we do 
when we are making projects. So of course with 150 years of past 
mistakes, I would say, we are quite knowledgeable, but we are now 
definitely in some operations we have gained certain expertise that will 
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help us to reach out. But again when you talk about the conflict like 
the DRC, the level of needs is absolute.
18
 
 
The case study also explored the conclusions drawn in the first six chapters of 
the thesis. In part, State sovereigntyÕs traditional corollary, non-intervention, 
allowed newly independent DRC to turn against its own population and 
commit mass atrocities against people unable to ensure their own human 
security. When we look at the historical development of the conflict, it appears 
that actors have scant regard for the UN Charter or the Geneva Conventions I, 
II, III and IV 1949. Nevertheless the ICRC and the UN have been present in 
the DRC for decades. With the emerging concept of sovereignty as 
responsibility, in Kofi AnnanÕs 1999 report, the development of RtoP, and the 
evolution of human security, the idea of a human-centric international agenda 
was prosperous and could have offered people on the ground hope for a future 
resilient to recurrence of conflict. The typical means to enforce the idea of 
sovereignty, as responsibility has, however, remained military intervention or 
complete inaction on the part of the international community. 
For the ICRC, therefore, it is concluded that it has the power to develop its 
capacities to respond to the needs on the ground. It is also, as an organisation, 
inextricably linked to other normative and legal frameworks including human 
security and IHRL. It can thus draw on these synergies when acting on the 
international stage, within States and local communities. In terms of human 
security it is submitted that the ICRC can build on its position on the 
international stage. Its human-centric origins, its relationship with National 
                                                        
18
 INTERVIEW 001. 
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Societies and its proximity to conflicts allows it to actually connect to the 
needs of people on the ground. This is not to say that the progression of the 
ICRC is without concern. Whilst this thesis shows that the ICRC should be 
considered as a crucial component the establishment of human security, it is 
walking a fine line between what is lawful under the Geneva Conventions I, II, 
III and IV 1949, Additional Protocols I and II and the Statutes of the ICRC. 
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APPENDIX 1 
a) Information Sheet for Interviewees 
 
About me 
I am a final year law PhD student at the University of Nottingham and former volunteer with 
the British Red Cross and Armenian Red Cross Society. The ICRC has the right to provide 
humanitarian assistance during armed conflict. It has developed its role to include economic 
security, development and transitional justice. This thesis considers whether this expansion of 
powers is legitimate and whether it compromises the ICRCÕs neutrality and independence to 
the extent that its value as a humanitarian actor is challenged. It also considers whether the 
ICRC has a peacebuilding role and whether it can help to establish human security on the 
ground. The thesis uses a case study of the Democratic Republic of the Congo to consider the 
practice of the ICRC. 
Project 
PhD Thesis: ÒThe International Committee of the Red Cross, Human Security and 
Peacebuilding: Law and PracticeÓ 
Instructions to the interviewer (opening statements) 
I will record this interview to faclitate note taking at a later date. I will be the only person privy 
to the tapes, which will be destroyed after they are transcribed. The transcriptions will be 
electronically stored with password access. The information provided may appear in the main 
body of my PhD thesis and in an Appendix. The transcripts will be anonymised. Thank you for 
agreeing to participate. 
I have asked you to be part of the research for my PhD as you are an expert in your field and 
have a great deal to share on the current humanitarian assistance practice of the ICRC and its 
role in the DRC. The research project as a whole focuses on the ICRC in peacebuilding 
contexts and whether its practice can establish human security on the ground for people. This 
research has a particular interest in the conflict in the DRC. I am trying to learn about the 
extent of the development of Ôhumanitarian assistanceÕ into realms beyond those envisaged by 
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the drafters of the Geneva Conventions 1949/ Additional Protocols 1977 and whether experts 
within the ICRC feel that these developments are legitimate, in law and practice.  
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b) Consent Form 
Project title  
ÒThe International Committee of the Red Cross, Human Security and Peacebuilding: Law and 
PracticeÓ 
ResearcherÕs name: 
Christy Shucksmith 
SupervisorÕs name: 
Professor Nigel White 
¥ I have read the Participant Information Sheet and the nature and purpose of the research 
project has been explained to me. I understand and agree to take part. 
¥ I understand the purpose of the research project and my involvement in it. 
¥ I understand that I may withdraw from the research project at any stage and that this 
will not affect my status now or in the future. 
¥ I understand that while information gained during the study may be published, I will not 
be identified and my personal results will remain confidential. 
¥ I understand that I will be audiotaped / videotaped during the interview. 
¥ I understand that data will be stored electronically on a password protected home 
computer which only the interviewer has access to. Tapes will be destroyed after 
transcripts are made. A transcript of the interview is available to the interviewee on 
request. 
¥ I understand that I may contact the researcher or supervisor if I require further 
information about the research, and that I may contact the Research Ethics Coordinator 
of the School of Law, University of Nottingham, if I wish to make a complaint relating 
to my involvement in the research. 
 
Signed ÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉÉ (research 
participant) 
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Print name ÉÉÉÉÉÉÉÉÉÉÉÉDate ÉÉÉÉÉÉÉÉÉÉÉÉÉ 
Contact details 
Researcher:  
Christy Shucksmith 
Llxcs13@nottingham.ac.uk 
07739 845084 
 
Supervisor: nigel.white@nottingham.ac.uk  
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c) Interview Protocol/ Participant Information Sheet 
 
Project 
PhD Thesis: ÒThe International Committee of the Red Cross, Human Security and 
Peacebuilding: Law and PracticeÓ 
Instructions to the interviewer (opening statements) 
I will record this interview to faclitate note taking at a later date. I will be the only person privy 
to the tapes, which will be destroyed after they are transcribed. The transcriptions will be 
electronically stored with password access. The information provided may appear in the main 
body of my PhD thesis and in an Appendix. The transcripts will be anonymised. Thank you for 
agreeing to participate. 
I have asked you to be part of the research for my PhD as you are an expert in your field and 
have a great deal to share on the current humanitarian assistance practice of the ICRC and its 
role in the DRC. The research project as a whole focuses on the International Committee of the 
Red Cross in peacebuilding contexts and whether its practice can establish human security on 
the ground for people. This research has a particular interest in the conflict in the DRC. I am 
trying to learn about the extent of the development of Ôhumanitarian assistanceÕ into realms 
beyond those envisioned by the drafters of the Geneva Conventions 1949/ Additional Protocols 
1977 and whether experts within the ICRC feel that these developments are legitimate, in law 
and practice. 
 
 
Key research questions to be asked 
* What ICRC actions come under the umbrella of humanitarian assistance? What forms do 
humanitarian assiatance take in the DRC? 
* Is the ICRC constrained by the mandate given to it in the Geneva Conventions or has it 
managed to adapt to the times and maintain legitimacy on the international stage? 
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* Do you think the development of humanitarian assistance to include economic security/ 
transitional justice roles (ie humanitarian aspects of peace agreements), challenges the ICRCÕs 
neutrality and independence? 
* Although the ICRC is careful to distance itself from the term peacebuilding, to what extent 
do you think economic security work fits into a peacebuilding legal framework? 
* To what extent does the ICRC coordinate with the UN on the ground in the provision of aid, 
involvement in economic projects and rule of law? 
* How does the ICRC engage with/ include the civilian/ local population in humanitarian 
assistance roles? Do you think the ICRC is better placed, than MONUSCO, to reach local 
people and create human security? 
 
My Comments and Reflective Notes 
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